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Office of the Commissioner of Commercial Taxes

No. CCT/26-4/2024-25/G/3459

Subject: Clarification in respect of advertising
services provided to foreign clients-reg.

Ref.: Circular No. 230/24/2024-GST dated
10th September, 2024 issued under Central
Goods and Services Tax Act, 2017 by the
GST Policy Wing, Central Board of Indirect
Taxes and Customs, Department of
Revenue, Ministry of Finance, Government
of India, New Delhi.

Circular
(No. 23/2024-25-GST)

The GST Policy Wing, Central Board of Indirect
Taxes and Customs, Department of Revenue,
Ministry of Finance, Government of India, New Delhi
has issued the above referred Circular.

For the uniformity in implementation and in
exercise of the powers conferred under Section 168
of the Goa Goods and Services Tax Act, 2017 (Goa
Act 4 of 2017) it is hereby directed that the Said
Circular issued by the GST Policy Wing, Central
Board of Indirect Taxes and Customs, Department of
Revenue, Ministry of Finance, Government of India
shall be applicable, mutatis mutandis, in
implementation of the Goa Goods and Services Tax
Act, 2017 (Goa Act 4 of 2017).

A copy of the above referred circular is attached
herewith as Annexure.

Difficulty, if any, in implementation of this circular
may please be brought to the notice of the
undersigned.

Given under the seal of this office.
S. S. Gill, IAS, Commissioner of State Taxes, Goa.
Panaji, 01st November, 2024.

ANNEXURE
Circular No. 230/24/2024-GST

F. No. CBIC-20001/6/2024-GST
Government of India
Ministry of Finance
Department of Revenue
Central Board of Indirect Taxes and Customs
GST Policy Wing

New Delhi, dated the 10th September, 2024
To,

The Pr. Chief Commissioners/Chief Commissioners/
Principal Commissioners/Commissioners of Central
Tax (All),

The Principal Directors General/Directors General
(Al).

Madam)/Sir,

Subject: Clarification in respect of advertising
services provided to foreign clients-reg.

References have been received from the trade and
industry requesting for clarification regarding
advertising services being provided by Indian
advertising companies/agencies to foreign entities,
as some of the field formations are considering the
place of supply of the said services as within India,
thereby denying the export benefits to such
advertising companies.

Suggestions are welcomed on e-mail:

dir-gpps.goa@nic.in 665
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1.2 In view of the difficulties being faced by the
trade and industry and to ensure uniformity in the
implementation of the provisions of the law across
field formations, the Board, in exercise of its powers
conferred by Section 168 (1) of the Central Goods and
Services Tax Act, 2017 (hereinafter referred to as
“CGST Act”), hereby clarifies the issues in
succeeding paragraphs.

2. Issue in Brief:

2.1 A foreign company or firm hires an advertising
company/agency in India for advertisement of its
goods or services and may enter into a
comprehensive agreement with the advertising
company/agency encompassing all the issues related
to advertising services ranging from media planning,
investment planning for the same, creating and
designing content, strategizing for maximum
customer reach, the identification of media owners,
dealing with media owners, procuring media space,
etc. for displaying/broadcasting/printing of
advertisement including monitoring of the progress
of the same. In such a case, the advertising agency
provides a one stop solution to the client who
outsources the entire activity to the agency.

2.2 In this scenario, media owners raise invoice to
the advertising agency for inventory costs, which
are then paid by the advertising agency.
Subsequently, the advertising agency raises invoice
to the foreign client for the rendered advertising
services and receives the payments in foreign
exchange from the foreign client. In this regard,
clarification has been sought as to:

a. Whether the advertising company can be
considered as an “intermediary” between the
foreign client and the media owners in terms of
Section 2(13) of Integrated Goods and Services Tax
Act, 2017 (hereinafter referred to as the “IGST
Act”), thereby resulting in determination of place
of supply under Section 13(8)(b) of the IGST Act?

b. Whether the representative of foreign client
in India or the target audience of the
advertisement in India can be considered as the
recipient of the services being supplied by the
advertising company under Section 2(93) of CGST
Act?

c. Whether the advertising services provided
by the advertising companies to foreign clients
can be considered as performance-based services
as per Section 13(3)of the IGST Act?

3. Clarification:

3.1 Issue 1—Whether the advertising company can
be considered as an “intermediary” between the
foreign client and the media owners as per Section 2(13)
of IGST Act?
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3.1.1 As per Section 2(13) of IGST Act, read
with Circular No. 159/15/2021-GST dated
20-09-2021, a broker, agent or any other person
who arranges or facilitates the main supply of
goods or services or both or securities and has
not involved himself in the main supply on his
own account is considered as intermediary.

3.1.2 In the instant scenario, it is observed that
the foreign clients enter into a comprehensive
agreement with advertising companies/agencies
in India and outsource the entire activity of
advertising services to the advertising
companies/agencies. Further, these advertising
companies/agencies enter into an agreement
with the media owners in India for implementing
the said media plan and procurement of media
space for airing or releasing or printing
advertisement.

3.1.3 The advertising agency, in this case,
enters into two agreements:

i. With the client located outside India for
providing a one stop solution starting from
designing the advertisement to its display in
the media as agreed to with the client. The
advertising company raises invoice to its
foreign client for the above advertising
services and the payments of the same is
received from the foreign client in foreign
exchange.

ii. With the media company to procure
media space for display of the advertisement
and to monitor campaign progress based on
data shared by the media company. The media
company bills the advertising agency and the
payment for same is made by the advertising
agency to the media company.

3.1.4 Thus, the agreement, in the instant case,
is in the nature of two distinct principal-to-
-principal supplies and no agreement of supply
of services exists between the media company
and the foreign client. The advertising company
is not acting as an agent but has been contracted
by the client to procure and provide certain
services. The advertising agency is providing the
services to the client on its own account.

3.1.5 In view of above, it is clarified that in the
present scenario, the advertising company is
involved in the main supply of advertising
services, including resale of media space, to the
foreign client on principal-to-principal basis as
detailed above and does not fulfil the criteria of
“intermediary” under Section 2(13) of the IGST Act.
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Thus, the same cannot be considered as
“intermediary” in such a scenario and accordingly,
the place of supply in the instant matter cannot be
linked with the location of supplier of services in
terms of Section 13(8)(b) of the IGST Act.

3.2 Issue-2 Whether the representative of foreign
client in India or the target audience of the
advertisement in India can be considered as the
“recipient” of the services being supplied by the
advertising company under Section 2(93) of CGST
Act?

3.2.1 As per Section 2(93)(a) of the CGST Act, the
“recipient” of the services means the person who is
liable to pay consideration where a consideration is
payable for the supply of goods or services or both.

3.2.2 In the instant scenario, the foreign client is
liable to pay the consideration to advertising
company for the supply of advertising and not the
consumers or the target audience that watches the
advertisement in India. Further, in this case, even if
a representative of the said foreign client based in
India, including a subsidiary or related person of the
said foreign client, is interacting with the
advertising company on behalf of the said foreign
client, the said representative based in India cannot
be considered as a recipient of the service, if the
agreement is between the foreign client and the
advertising company, the invoice is being issued for
the said service by the advertising company to the
foreign client and the payment for the said service
is received by the advertising company directly from
the said foreign client. Further, the target audience
of the advertisements may be based in India but such
target audience cannot be considered as recipient
of the said advertising services being supplied by
the advertising company as per the definition of the
recipient under Section 2(93) of CGST Act.

3.2.3 Therefore, in view of above, it is clarified that
the recipient of the advertising services provided
by the advertising company in such cases is the
foreign client and not the Indian representative of
the foreign client based in India or the target
audience of the advertisements, as per Section 2(93)
of the CGST Act, 2017.

3.3 Issue-3 Whether the advertising services
provided by the advertising companies to foreign
clients can be considered as performance-based
services as per Section 13(3) of the IGST Act?

3.3.1 The place of supply of performance based
services is provided in sub-section (3) of Section 13
of IGST Act. The provisions of Clause (a) of the said

sub-section pertain to the services supplied in
respect of goods which are required to be made
physically available by the recipient of services to
the supplier of services. However, in the instant
matter, there does not appear to be any such
involvement of goods which are required to be
physically available with supplier of advertising
services. Therefore, the said provisions of Clause (a)
of the said sub-section cannot be made applicable
for determination of place of supply of advertising
services.

3.3.2 Further, Clause of (b) of sub-section (3) of
Section 13(3)(b) of IGST Act provides that the place
of supply shall be the location where the services
are actually performed in case, where,

a. services are supplied to an individual,

b. represented either as the recipient of services
or a person acting on behalf of the recipient, and

c. which requires the physical presence of the
recipient or the person acting on his behalf, with
the supplier for the supply of services.

3.2.3 In the present scenario, the supply of
advertising services does not require physical
presence of the recipient (foreign client or
representative or a person acting on his behalf) with
the advertising company for availing the said
advertising services. Thus, the said supply of
advertising services cannot be considered as being
covered under Section 13(3)(b) of the IGST Act for
being considered as the services actually performed
in India in terms of the said Section.

3.3.3 Accordingly, it is clarified that the place of
supply of advertising services in such cases can
neither be determined as per the provision of Section 13(3)(a)
nor as per the provisions of Section 13(3)(b) of IGST
Act.

4. Further, it is observed that in the present
scenario, the place of supply of the above-mentioned
advertising services does not appear to be covered
under any other provisions of sub-sections (3) to (13)
of Section 13 of the IGST Act. Therefore, in view of
foregoing discussion, it appears that the place of
supply of the said advertising service being supplied
by the advertising company to the foreign clients
can only be determined as per the default provision,
i.e. sub-section (2) of Section 13 of IGST Act, i.e. the
place of location of the recipient of the services. Since
the recipient of the advertising services in such
scenario is the foreign client, who is located outside
India, the place of supply of the said services appears
to be the location of the said foreign client i.e. outside
India as per Section 13(2) of IGST Act, and the said
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service can be considered to be export of services,
subject to the fulfilment of conditions mentioned in
Section 2(6) of IGST Act.

5. However, there may be cases where the
advertising company located in India merely acts as
an agent of the foreign client in engaging with the
media owner for providing media space to the foreign
client. In such cases, the agreement/contract for
providing the media space and broadcast of the
advertisement is directly between media owner and
the foreign client. The media owner directly invoices
the foreign client for providing the media space and
broadcast of the advertisement and the foreign
client remits the payment for the said services
directly to the media owner. In such instances, the
services of providing media space and broadcasting
the advertisement are directly provided by the media
owner to the foreign client. In such cases, the
advertising company is merely facilitating the
provision of the said services of providing media
space and broadcasting the advertisement between
the foreign client and the media owner and does not
provide the said services on its own account. The
advertising company invoices the foreign client for
the facilitation services provided by it.

5.1 Consequently, in such cases, the advertising
company is an “intermediary” in accordance with
Section 2(13) of the CGST Act, 2017, as elucidated in
Circular No. 159/15/2021-GST dated 20-09-2021, in
respect of the said services of facilitating the foreign
client and accordingly, the place of supply in respect
of the said services provided by the advertising
company to the foreign client is determinable as per
Section 13(8)(b) of IGST Act, i.e. the location of the
supplier, i.e. the location of the advertising company.

6. It is requested that suitable trade notices may
be issued to publicize the contents of this Circular.

7. Difficulty, if any, in the implementation of this
Circular may be brought to the notice of the Board.
Hindi version will follow.

Sanjay Mangal, Principal Commissioner (GST).

No. CCT/26-4/2024-25/G/3460

Subject: Clarification on availability of input tax
credit in respect of demo vehicles-reg.

Ref.: Circular No. 231/25/2024-GST dated
10th September, 2024 issued under Central
Goods and Services Tax Act, 2017 by the
GST Policy Wing, Central Board of Indirect
Taxes and Customs, Department of
Revenue, Ministry of Finance, Government
of India, New Delhi.
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Circular
(No. 24/2024-25-GST)

The GST Policy Wing, Central Board of Indirect
Taxes and Customs, Department of Revenue,
Ministry of Finance, Government of India, New Delhi
has issued the above referred Circular.

For the uniformity in implementation and in
exercise of the powers conferred under Section 168
of the Goa Goods and Services Tax Act, 2017 (Goa
Act 4 of 2017) it is hereby directed that the Said
Circular issued by the GST Policy Wing, Central
Board of Indirect Taxes and Customs, Department of
Revenue, Ministry of Finance, Government of India
shall be applicable, mutatis mutandis, in
implementation of the Goa Goods and Services Tax
Act, 2017 (Goa Act 4 of 2017).

A copy of the above referred circular is attached
herewith as Annexure.

Difficulty, if any, in implementation of this circular
may please be brought to the notice of the
undersigned.

Given under the seal of this office.
S. S. Gill, IAS, Commissioner of State Taxes, Goa.
Panaji, 01st November, 2024.

ANNEXURE
Circular No. 231/25/2024-GST
F. No. CBIC-20001/6/2024-GST
Government of India
Ministry of Finance
Department of Revenue
Central Board of Indirect Taxes and Customs
GST Policy Wing
New Delhi, dated the 10th September, 2024

To,

The Pr. Chief Commissioners/Chief Commissioners/
/Principal Commissioners/Commissioners of Central
Tax (All),

The Principal Directors General/Directors General
(AlD),

Madam/Sir,

Subject: Clarification on availability of input tax
credit in respect of demo vehicles-reg.

The demo vehicles are the vehicles which the
authorised dealers for sale of motor vehicles are
required to maintain at their sales outlet as per
dealership norms and are used for providing trial
run and for demonstrating features of the vehicle to
the potential buyers. These vehicles are purchased
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by the authorised dealers from the vehicle
manufacturers against tax invoices and are typically
reflected as capital assets in books of account of the
authorized dealers. As per dealership norms, these
vehicles may be required to be held by the authorized
dealers as demo vehicle for certain mandatory period
and may, thereafter, be sold by the dealer at a written
down value and applicable tax is payable at that
point of time.

2. Reference has been received to issue
clarification regarding availability of input tax
credit in respect of demo vehicles on the following
issues:

i. Availability of input tax credit on demo
vehicles, which are motor vehicles for
transportation of passengers having approved
seating capacity of not more than 13 persons
(including the driver), in terms of Clause(a) of
Section 17(5) of Central Goods & Services Tax Act,
2017 (hereinafter referred to as the “CGST Act”).

ii. Availability of input tax credit on demo
vehicles in cases where such vehicles are
capitalized in the books of account by the
authorized dealers.

3. In order to ensure uniformity in the
implementation of the provisions of law across the
field formations, the Board, in exercise of its powers
conferred by section 168 (1) of the CGST Act, hereby
clarifies the above issues as below.

4. Availability of input tax credit on demo vehicles,
which are motor vehicles for transportation of
passengers having approved seating capacity of not
more than 13 persons (including the driver), in terms
of Clause(a) of Section 17(5) of CGST Act.

4.1 Clause (a) of Section 17(5) of CGST Act provides
that input tax credit shall not be available in respect
of motor vehicles for transportation of persons having
approved seating capacity of not more than 13
persons (including the driver), except when they are
used for making following taxable supplies, namely:

A. further supply of such motor vehicles; or
B. transportation of passengers; or

C. imparting training on driving such motor
vehicles.

4.2 The intention of law, as it appears from the use
of expression ‘when they are used for making the
following taxable supplies’ in Clause (a) of section
17(5) of CGST Act, is to exclude certain cases (based
on the nature of outward taxable supplies being
made using the said motor vehicle) from the

restriction on availment of input tax credit in respect
of the specified motor vehicles i.e. motor vehicles
for transportation of persons having approved
seating capacity of not more than thirteen persons
(including the driver). The taxable supplies,
permitted for the purpose of being excluded from
the blockage of input tax credit as per provisions of
Clause (a) of Section 17(5) of CGST Act, being further
supply of such motor vehicles, transportation of
passengers and imparting training on driving such
motor vehicles.

4.3 As demo vehicles are used by authorized
dealers to provide trial run and to demonstrate
features of the vehicle to potential buyers, it is quite
apparent that demo vehicles cannot be said to be
used by the authorized dealer for providing taxable
supply of transportation of passengers or imparting
training on driving such motor vehicles. Therefore,
demo vehicles are not covered in the exclusions
specified in sub-clauses (B) and (C) of Clause (a) of
Section 17(5) of CGST Act. Accordingly, it is to be
seen whether or not the Demo vehicles in question
can be said to be used for making “further supply of
such motor vehicles”, as specified in the sub-clause
(A) of the Clause (a) of Section 17(5) of CGST Act.

4.4 Regarding the provision for blockage of input
tax credit in respect of motor vehicles for
transportation of persons having approved seating
capacity of not more than thirteen persons
(including the driver), the usage of the words “such
motor vehicles” instead of “said motor vehicle”, in
sub-clause (A) of the Clause (a) of Section 17(5) of
CGST Act, implies that the intention of the
lawmakers was not only to exclude from the blockage
of input tax credit, the motor vehicle which is itself
further supplied, but also to exclude from the
blockage of input tax credit, the motor vehicle which
is being used for the purpose of further supply of
similar type of motor vehicles. As demo vehicles are
used by authorized dealers to provide trial run and
to demonstrate features of the vehicle to potential
buyers, it helps the potential buyers to make a
decision to purchase a particular kind of motor
vehicle. Therefore, as demo vehicles promote sale of
similar type of motor vehicles, they can be
considered to be used by the dealer for making
‘further supply of such motor vehicles’. Accordingly,
input tax credit in respect of demo vehicles is not
blocked under Clause (a) of Section 17(5) of CGST
Act, asitis excluded from such blockage in terms of
sub-clause (A) of the said Clause.

4.5 There may be some cases where motor
vehicles for transportation of persons having
approved seating capacity of not more than thirteen
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persons (including the driver) are used by an
authorized dealer for purposes other than for
making further supply of such motor vehicles, say
for transportation of its staff employees/
/management etc. In such cases, the same cannot
be said to be used for making ‘further supply of
such motor vehicles’ and therefore, input tax credit
in respect of such motor vehicles would not be
excluded from blockage in terms of sub-clause (A)
of Clause (a) of Section 17(5) of CGST Act.

4.6 Further, there may be cases where the
authorized dealer merely acts as an agent or service
provider to the vehicle manufacturer for providing
marketing service, including providing facility of
vehicle test drive to the potential customers of the
vehicle on behalf of the manufacturer and is not
directly involved in purchase and sale of the
vehicles. In such cases, the sale invoice for the
vehicle is directly issued by the vehicle
manufacturer to the customer. For providing facility
of vehicle test drive to the potential customers of
the vehicle, the dealer purchases demo vehicle from
the vehicle manufacturer. The dealer may sell the
said demo vehicle to a customer after a specified
time or kilometres as per agreement with the vehicle
manufacturer on payment of applicable GST. In such
a case, the authorized dealer is merely providing
marketing and/or facilitation services to the vehicle
manufacturer and is not making the supply of motor
vehicles on his own account. Therefore, the said
demo vehicle cannot be said to be used by the
dealer for making further supply of such motor
vehicles. Accordingly, in such cases, input tax credit
in respect of such demo vehicle would not be
excluded from blockage in terms of sub-clause (A)
of Clause (a) of Section 17(5) of CGST Act and
therefore, input tax credit on the same would not
be available to the said dealer.

5. Availability of input tax credit on demo
vehiclesin cases where such vehicles are capitalized
in the books of account by the authorized dealers.

5.1 As per provisions of Section 16(1) of CGST Act,
every registered taxpayer is entitled to take input
tax credit charged on any supply of goods and
services made to him, where such goods or services
are used in the course or furtherance of business of
such person, subject to such conditions and
restrictions as may be prescribed and in the manner
which is specified.

5.2 Further, “goods” has been defined in Section
2(52) of CGST Act, as,
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“goods” means every kind of movable property
other than money and securities but includes
actionable claim, growing crops, grass and things
attached to or forming part of the land which are
agreed to be severed before supply or under a
contract of supply.

5.3 Also, Section 2(19) of CGST Act defines
“capital goods” as,

“capital goods” means goods, the value of which is
capitalized in the books of account of the person
claiming the input tax credit and which are used
or intended to be used in the course or furtherance
of business.

5.4 As mentioned in paras above, as the demo
vehicles are used by the authorized dealers to
promote further sale of motor vehicles of the similar
type and therefore, such vehicles appear to be used
in the course or furtherance of business of the
authorized dealers. Where such vehicles are
capitalized in the books of accounts by the
authorized dealer, the said vehicle falls in the
definition of “capital goods” under Section 2(19) of
CGST Act. As per provision of Section 16(1) of CGST
Act, subject to such conditions and restrictions as
may be prescribed, a recipient of goods is entitled to
take input tax credit in respect of tax charged on
the inward supply of any goods, which as per
definition of “goods” under Section 2(52) of CGST
Act, includes even capital goods. Further, Section 2(19)
of CGST Act also recognizes that capital goods are
used or intended to be used in the course or
furtherance of business. Accordingly, availability of
input tax credit on demo vehicles is not affected by
way of capitalization of such vehicles in the books of
account of the authorized dealers, subject to other
provisions of the Act.

5.5 However, it is to be mentioned that in case of
capitalization of demo vehicles, availability of input
tax credit would be subject to provisions of Section 16(3)
of CGST Act, which provides that where the
registered person has claimed depreciation on the
tax component of the cost of capital goods and plant
and machinery under the Income-tax Act, 1961, the
input tax credit on the said tax component shall not
be allowed. It is further mentioned that in case demo
vehicle, which is capitalized, is subsequently sold
by the authorized dealer, the authorized dealer shall
have to pay an amount or tax as per provisions of
Section 18(6) of CGST Act read with Rule 44(6) of the
Central Goods and Service Tax Rules, 2017.

6. It is requested that suitable trade notices may
be issued to publicize the contents of this Circular.
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7. Difficulty, if any, in the implementation of this
Circular may be brought to the notice of the
Board. Hindi version would follow.

Sanjay Mangal, Principal Commissioner (GST).

No. CCT/26-4/2024-25/G/3461

Subject: Clarification on place of supply of data
hosting services provided by service
providers located in India to cloud
computing service providers located
outside India-reg.

Ref.: Circular No. 232/26/2024-GST dated 10th
September, 2024 issued under Central
Goods and Services Tax Act, 2017 by the
GST Policy Wing, Central Board of Indirect
Taxes and Customs, Department of
Revenue, Ministry of Finance, Government
of India, New Delhi.

Circular
(No. 25/2024-25-GST)

The GST Policy Wing, Central Board of Indirect
Taxes and Customs, Department of Revenue,
Ministry of Finance, Government of India, New Delhi
has issued the above referred Circular.

For the uniformity in implementation and in
exercise of the powers conferred under Section 168
of the Goa Goods and Services Tax Act, 2017 (Goa
Act 4 of 2017) it is hereby directed that the Said
Circular issued by the GST Policy Wing, Central
Board of Indirect Taxes and Customs, Department of
Revenue, Ministry of Finance, Government of India
shall be applicable, mutatis mutandis, in
implementation of the Goa Goods and Services Tax
Act, 2017 (Goa Act 4 of 2017).

A copy of the above referred circular is attached
herewith as Annexure.

Difficulty, if any, in implementation of this circular
may please be brought to the notice of the
undersigned.

Given under the seal of this office.
S. S. Gill, IAS, Commissioner of State Taxes, Goa.
Panaji, 01st November, 2024.

ANNEXURE

Circular No. 232/26/2024-GST
F.No. CBIC-20001/6/2024-GST
Government of India
Ministry of Finance
Department of Revenue
Central Board of Indirect Taxes and Customs
GST Policy Wing
New Delhi, dated the 10th September, 2024

To,

The Pr. Chief Commissioners/Chief Commissioners/
Principal Commissioners/Commissioners of Central
Tax (All),

The Principal Directors General/Directors General
(AL).

Madam)/Sir,

Subject: Clarification on place of supply of data
hosting services provided by service
providers located in India to cloud
computing service providers located
outside India-reg.

Representations have been received from the
trade and industry seeking clarification on the place
of supply in case of data hosting services provided
by service providers located in India to cloud
computing service providers located outside India.

2.Issue:

2.1 It has been represented that some field
formations are of the view that the place of supply of
data hosting services provided by the service
providers located in India to cloud computing
service providers located outside India is the
location of data hosting service provider in India and
therefore, the benefit of export of services is not
available on such supply of data hosting services.

2.2 Thus, clarification has been sought in respect
of the following issues—

(i) Whether data hosting service provider
qualifies as ‘Intermediary’ between the cloud
computing service provider and their end
customers/users/subscribers as per Section 2(13)
of the Integrated Goods and Services Tax Act, 2017
(hereinafter referred to as the “IGST Act”) and
whether the services provided by data hosting
service provider to cloud computing service
providers are covered as intermediary services
and whether the place of supply of the same is to
be determined as per Section 13(8)(b) of IGST Act.

(ii) Whether the data hosting services are
provided in relation to goods “made available” by
recipient of services to service provider for supply
of such services and whether the place of supply
of the same is to be determined as per Section 13(3)(a)
of the IGST Act.

(iii) Whether the data hosting services are
provided directly in relation to “immovable
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property” and whether the place of supply of the
same is to be determined as per Section 13(4) of
the IGST Act.

3. Clarification:

3.1 Whether data hosting service provider
qualifies as ‘Intermediary’ between the cloud
computing service provider and their end
customers/users/subscribers as per Section 2(13) of
the IGST Act and whether the services provided by
data hosting service provider to cloud computing
service providers are covered as intermediary
services and whether the place of supply of the same
is to be determined as per Section 13(8)(b) of IGST
Act.

3.1.1 As per Section 2(13) of the IGST Act, read
with Circular No. 159/15/2021-GST dated 20-09-2021,
a broker, agent or any other person who arranges or
facilitates the main supply of goods or services or
both or securities and has not involved himself in
the main supply on his own account is considered
as ‘intermediary’. Persons who supply goods or
services, or both on their own account are not
covered in the definition of “intermediary”.

3.1.2 The cloud computing service providers
generally enter into contract with data hosting
service providers to use their data centres for hosting
cloud computing services. Data hosting service
provider either owns premises for data centre or
operates data centre on leased premises, procures
infrastructure and human resource, handles
operations like infrastructure monitoring, IT
management and equipment maintenance, etc. to
provide the said supply of data hosting services to
the cloud computing service providers. The data
hosting service provider generally handles all
aspects of data centre like rent, software and
hardware infrastructure, power, net connectivity,
security, human resource, etc. Importantly, the data
hosting service providers do not deal with end users/
consumers of cloud computing services and may not
even know about the end users.

3.1.3 It is observed that data hosting service
provider provides data hosting services to the cloud
computing service provider on a web platform
through computing and networking equipment for
the purpose of collecting, storing, processing,
distributing, or allowing access to large amounts of
data. The cloud computing service provider provides
cloud-based applications and software services to
various end users/customers/subscribers for data
storage, analytics, artificial intelligence, machine
learning, processing, database analysis and
deployment services, etc. The end users/customers/
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/subscribers access cloud computing services
seamlessly over the internet through technology
hosted on data centers. There appears to be no
contact between data hosting service provider and
the end users/consumers/subscribers of the
overseas cloud computing service provider. Thus, it
is observed that the data hosting service provider
provides data hosting services to the cloud
computing service provider on principal-to-
-principal basis on his own account and is not acting
as a broker or agent for facilitating supply of service
between cloud computing service providers and
their end users/consumers.

3.1.4 Accordingly, it is clarified that in such a
scenario, the services provided by data hosting
service provider to its overseas cloud computing
service providers cannot be considered as
intermediary services and hence, the place of supply
of the same cannot be determined as per Section 13(8)(b)
of IGST Act.

3.2 Whether the data hosting services are
provided in relation to goods “made available” by
recipient of services to service provider for supply
of such services and whether the place of supply of
the same is to be determined as per Section 13(3)(a)
of the IGST Act, 2017.

3.2.1 Section 13(3)(a) of the IGST Act provides that
in cases where the services are supplied in respect
of goods which are made physically available by the
recipient of services to service provider, the place of
supply will be location of service provider.

3.2.2 In the instant scenario, it is observed that
the data hosting service provider, as an independent
entity, is providing seamless data hosting services
to the overseas cloud computing service providers,
through the premises, hardware and personnel at
the data centre which not only comprises of
hardware but also other essential infrastructure
(without which the hardware infrastructure cannot
be utilized) like ventilation and cooling system,
uninterrupted power supply, software, network
connectivity, security protocols, etc. which are
owned by the data hosting service providers and
are independently handled, operated, monitored
and maintained by them. These data hosting service
providers are charging their clients (cloud
computing service providers), the charges for the
services being provided by them to these clients as
consideration depending on the specific terms and
conditions as per agreements between them. From
the above, it is observed that throughout the
provision of the said services, the data hosting
service provider owns premises for data center or
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operates data center on leased premises,
independently handles, monitors and maintains the
premises, hardware and software infrastructure,
personnel and in such scenario, the overseas cloud
computing service providers cannot be considered
to own the said infrastructure and make the same
physically available to the data hosting service
provider for supply of the said services.

3.2.3 In view of above, it is clarified that data
hosting services provided by data hosting service
provider to the said cloud computing service
providers cannot be considered in relation to the
goods “made available” by the said cloud
computing service providers to the data hosting
service provider in India and hence, the place of
supply of the same cannot be determined under
Section 13(3)(a) of the IGST Act.

3.2.4 There may be some cases where some of the
hardware required for data hosting service is
provided by the recipient of the service, i.e., the
cloud computing service provider to the data
hosting service provider. Even in these cases, data
hosting service provider handles all aspects of data
centre, like arranging for the premises, making
available software and other hardware
infrastructure, power, net connectivity, security,
human resource, maintenance etc., for providing
data hosting services to the cloud computing service
provider. Accordingly, in such cases, though the
data hosting services is being provided by the data
hosting service provider inter-alia using the
hardware made available by the cloud computing
service provider, it cannot be said that data hosting
service are being provided in relation to the said
goods made available by the cloud computing
service provider to them. Accordingly, even in these
cases, place of supply cannot be determined under
Section 13(3)(a) of the IGST Act.

3.3 Whether the data hosting services are
provided directly in relation to “immovable
property” and whether the place of supply of the
same is to be determined as per Section 13(4) of the
IGST Act.

3.3.1 Section 13(4) of the IGST Act provides for
the place of supply where services supplied are
directly in relation to immovable property.

3.3.2 In the present scenario, it is observed that
the data hosting service providers either use owned
or leased premises for keeping IT infrastructure and
other hardware required for providing data hosting

services. They also procure hardware, uninterrupted
power supplies, backup generators, ventilation and
cooling equipment, network connectivity, fire
suppression systems, security, human resource, etc.;
handle operations like server monitoring, IT
management and equipment maintenance,
including repairs and replacements of the same, for
providing data hosting services to their clients.

3.3.3 Thus, it is observed that data hosting
services are not passive supply of a service directly
in respect of immovable property but are regarding
supply of a comprehensive service related to data
hosting which involves the supply of various services
by the data hosting service provider like operating
data centre, ensuring uninterrupted power supplies,
backup generators, network connectivity, backup
facility, firewall services, and monitoring and
surveillance service for ensuring continuous
operations of the servers and related hardware,
etc. which are essential for cloud computing service
provider to provide cloud computing services to the
end users/customer/subscribers.

3.3.4 Accordingly, it is clarified that in such a
scenario, the data hosting services cannot be
considered as the services provided directly in
relation to immovable property or physical premises
and hence, the place of supply of such services
cannot be determined under Section 13(4) of IGST
Act.

4. Further, the place of supply for the data hosting
services provided by data hosting service provider
located in India to overseas cloud computing service
providers does not appear to fit into any of the
specific provisions outlined in Sections 13(3) to
13(13) of the IGST Act. Therefore, the place of supply
in such cases needs to be determined according to
the default provision under Section 13(2) of the IGST
Act, i.e. the location of the recipient of the services.
Where the cloud computing service provider
receiving the data hosting services are located
outside India, the place of supply will be considered
to be outside India according to Section 13(2) of the
IGST Act.

b. Accordingly, supply of data hosting services
being provided by a data hosting service provider
located in India to an overseas cloud computing
entity can be considered as export of services, subject
to the fulfilment of the other conditions mentioned
in Section 2(6) of IGST Act.
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6. It is requested that suitable trade notices may
be issued to publicize the contents of this Circular.

7. Difficulty, if any, in the implementation of this
Circular may be brought to the notice of the Board.
Hindi version will follow.

Sanjay Mangal, Principal Commissioner (GST).

No. CCT/26-4/2024-25/G/3462

Subject: Clarification regarding regularization of
refund of IGST availed in contravention of
Rule 96(10) of CGST Rules, 2017, in cases
where the exporters had imported certain
inputs without payment of integrated

taxes and compensation cess-regarding.

Ref.: Circular No. 233/27/2024-GST dated
10th September, 2024 issued under Central
Goods and Services Tax Act, 2017 by the
GST Policy Wing, Central Board of Indirect
Taxes and Customs, Department of
Revenue, Ministry of Finance, Government
of India, New Delhi.

Circular

(No. 25/2024-25-GST)

The GST Policy Wing, Central Board of Indirect
Taxes and Customs, Department of Revenue,
Ministry of Finance, Government of India, New Delhi
has issued the above referred Circular.

For the uniformity in implementation and in
exercise of the powers conferred under Section 168
of the Goa Goods and Services Tax Act, 2017 (Goa
Act 4 of 2017) it is hereby directed that the Said
Circular issued by the GST Policy Wing, Central
Board of Indirect Taxes and Customs, Department of
Revenue, Ministry of Finance, Government of India
shall be applicable, mutatis mutandis, in
implementation of the Goa Goods and Services Tax
Act, 2017 (Goa Act 4 of 2017).

A copy of the above referred circular is attached
herewith as Annexure.

Difficulty, if any, in implementation of this circular
may please be brought to the notice of the
undersigned.

Given under the seal of this office.

S. S. Gill, IAS, Commissioner of State Taxes, Goa.
Panaji, 01st November, 2024.
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ANNEXURE

Circular No. 233/27/2024-GST
F.No. CBIC-20001/6/2024-GST
Government of India
Ministry of Finance
Department of Revenue
Central Board of Indirect Taxes and Customs
GST Policy Wing

New Delhi, dated the 10th September, 2024
To,

The Pr. Chief Commissioners/Chief Commissioners/
/Principal Commissioners/Commissioners of Central
Tax and Central Tax (Audit) (All),

The Principal Directors General/Directors General
(AlL).

Madam/Sir,

Subject: Clarification regarding regularization of
refund of IGST availed in contravention of
Rule 96(10) of CGST Rules, 2017, in cases
where the exporters had imported certain
inputs without payment of integrated

taxes and compensation cess-regarding.

Sub-rule (10) of Rule 96 of Central Goods and
Services Tax Rules, 2017 (hereinafter referred to as
“CGST Rules”) provides for a bar on availment of the
refund of integrated tax (IGST) paid on export of
goods or services, if benefits of certain concessional/
/exemption notifications, as specified in the said sub-
-rule, have been availed on inputs/raw materials
imported or procured domestically. In this regard,
references have been received from the field
formations and trade/industry wherein clarification
has been sought on whether refund of integrated
tax paid on exports of goods by a registered person
can be regularized in a case where the registered
person had initially imported inputs without
payment of integrated tax and compensation cess,
by availing the benefits under Notification No. 78/
/2017-Customs dated 13-10-2017 or Notification
No. 79/2017-Customs dated 13-10-2017, but
subsequently, at a later date, the said person has
either paid the IGST and compensation cess, along
with interest, on such imported inputs or is now
willing to pay such IGST and compensation cess,
along with interest.

2. The issue has been examined and in order to
clarify the issue and to ensure uniformity in the
implementation of the provisions of law across the
field formations, the Board, in exercise of its powers
conferred by Section 168 (1) of the Central Goods
and Services Tax Act, 2017 (hereinafter referred
to as “CGST Act"), hereby clarifies the following:
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2.1 Vide Notification No. 16/2020-CT dated
23-03-2020, an Explanation was inserted in sub-
-rule (10) of Rule 96 of CGST Rules retrospectively
with effect from 23-10-2017, which reads as follows:

“Explanation.— For the purpose of this sub-rule,
the benefit of the notifications mentioned therein
shall not be considered to have been availed only
where the registered person has paid Integrated
Goods and Services Tax and Compensation Cess on
inputs and has availed exemption of only Basic
Customs Duty (BCD) under the said notifications.”

2.2 A bare perusal of the said Explanation, which
was inserted with retrospective effect, reveals that
in cases where the benefits of these exemption
notifications have not been availed in respect of
IGST and compensation cess, it shall be deemed
that benefit of the said notifications has not been
availed for the purpose of sub-rule (10) of Rule 96
of CGST Rules. Therefore, extension of logic given
in the said Explanation may lead to a view that in
cases where inputs were initially imported without
payment of integrated tax and compensation cess
but subsequently, IGST and compensation cess on
such imported inputs is paid at a later date, along
with interest, then in such cases, it can be
considered that the benefits of notifications
mentioned in Clause (b) of sub-rule (10) of Rule 96
of CGST Rules have not been availed for the purpose
of said sub-rule. Accordingly, refund of IGST
claimed on exports made with payment of
Integrated tax in such cases may not be considered
to be in contravention of provisions of sub-rule (10)
of Rule 96 of CGST Rules.

2.3 In view of the above, it is clarified that
where the inputs were initially imported without
payment of integrated tax and compensation cess
by availing benefits under Notification No. 78/2017-
-Customs dated 13-10-2017 or Notification
No. 79/2017-Customs dated 13-10-2017, but
subsequently, IGST and compensation cess on such
imported inputs are paid at a later date, along with
interest, and the Bill of Entry in respect of the
import of the said inputs is got reassessed through
the jurisdictional Customs authorities to this effect,
then the IGST, paid on exports of goods, refunded
to the said exporter shall not be considered to be
in contravention of provisions of sub-rule (10) of
Rule 96 of CGST Rules.

3. It is requested that suitable trade notices may
be issued to publicize the contents of this Circular.

4. Difficulty, if any, in implementation of the
above instructions may please be brought to the
notice of the Board. Hindi version would follow.

Sanjay Mangal, Principal Commissioner (GST).

No. CCT/26-4/2024-25/G/3463

Clarifications regarding applicability of
GST on certain services—reg.

Ref.: Circular No. 234/28/2024-GST dated 11th
October, 2024 issued under Central Goods and
Services Tax Act, 2017 by the Tax Research
Unit, Department of Revenue, Ministry of
Finance, Government of India, New Delhi.

Subject:

Circular
(No. 27/2024-25-GST)

The Tax Research Unit, Central Board of Indirect
Taxes and Customs, Department of Revenue,
Ministry of Finance, Government of India, New Delhi
has issued the above referred Circular.

For the uniformity in implementation and in
exercise of the powers conferred under Section 168
of the Goa Goods and Services Tax Act, 2017 (Goa
Act 4 of 2017) it is hereby directed that the Said
Circular issued by the Tax Research Unit, Central
Board of Indirect Taxes and Customs, Department of
Revenue, Ministry of Finance, Government of India
shall be applicable, mutatis mutandis, in
implementation of the Goa Goods and Services Tax
Act, 2017 (Goa Act 4 of 2017).

A copy of the above referred circular is attached
herewith as Annexure.

Difficulty, if any, in implementation of this circular
may please be brought to the notice of the
undersigned.

Given under the seal of this office.
S. S. Gill, IAS, Commissioner of State Taxes, Goa.
Panaji, 01st November, 2024.

ANNEXURE
Circular No. 234/28/2024-GST

F. No. CBIC-190354/149/2024-GST
Government of India
Ministry of Finance
Department of Revenue
(Taxes Research Unit)
North Block, New Delhi, dated the 11th October, 2024
To,

The Pr. Chief Commissioners/Chief Commissioners/
Principal Commissioners/Commissioners of Central
Tax (All)/The Principal Director Generals/Director
Generals (All).

Madam/Sir,

Subject: Clarifications regarding applicability of
GST on certain services-reg.
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Based on the recommendations of the GST
Council in its 54th meeting held on 9th September,
2024, at New Delhi, in exercise of the powers
conferred under Section 168(1) of the Central Goods
and Services Tax Act, 2017, clarifications on the
following issues are being issued through this
Circular as under:

2. Applicability of GST on the service of
affiliation provided by universities to colleges:

2.1 Representations have been received seeking
clarification on the applicability of GST on the
service of affiliation provided by universities to
colleges.

2.2 The activity of affiliation is to monitor and
ensure whether the institution possesses the
required infrastructure in terms of space, technical
prowess, financial liquidity, faculty strength, etc.
and is thereby eligible for the privileges to conduct
the course/program of study for the degree/title
extended by the University to the students enrolled
in such institutions. The affiliation services
provided by the universities to colleges are not by
way of services related to the admission of students
to such colleges or the conduct of examinations by
such colleges.

2.3 Thus, as recommended by the 54th GST
Council, it is hereby clarified that the affiliation
services provided by universities to their
constituent colleges are not covered within the
ambit of exemptions provided to educational
institutions in the notification No. 12/2017-CT(R)
dated 28-06-2017 and GST at the rate of 18% is
applicable on the affiliation services provided by
the universities.

3. Applicability of GST on the service of
affiliation provided by Central and State
Educational Boards or Councils, or other similar
bodies, to schools:

3.1 Representations have been received to clarify
the applicability of GST on the service of affiliation
provided by the Central and State Educational
Boards or Councils, or other similar bodies, to
schools and to regularize the payment of tax on
such services for the past period.

3.2 The activity of affiliation carried out by
educational boards or councils, or other similar
bodies, is to monitor and ensure whether the schools
possess the required infrastructure, finances, faculty
strength etc. and are thereby eligible for the
privileges to operate under the aegis of said boards
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or councils. The services of affiliation provided to
schools by educational boards or councils, or other
similar bodies, are not by way of services related to
the admission of students to such schools or the
conduct of examinations by such schools.

3.3 The matter was placed before the GST Council
in its 54th meeting held on 09th September, 2024,
and the GST Council recommended to clarify that
such services of affiliation, provided to schools by
Central or State educational boards or councils, or
other similar bodies, by whatever name called, are
taxable. At the same time, the GST Council
recommended exempting the supply of affiliation
services provided by Central and State educational
boards or Councils, or other similar bodies, by
whatever name called to Government schools i.e.
schools established, owned or controlled by the
Central Government, State Government, Union
Territory, local authority, Governmental authority or
Government entity. The same has been exempted
w.e.f. 10-10-2024 vide notification No. 08/2024-
-Central Tax (Rate) dated 08-10-2024.

3.4 In its 54th meeting, the GST Council further
recommended regularizing the GST liability on such
services provided to all schools for the period from
01-07-2017to 17-06-2021, i.e., the date of issuance of
Circular No. 151/07/2021-GST wherein accreditation
services of boards are clarified to be taxable at the
rate of 18%.

3.5 Therefore, as recommended by the GST
Council, it is clarified that services of affiliation,
provided to schools by Central or State educational
boards or councils, or other similar bodies, by
whatever name called, are taxable. Further, as
recommended by the Council, the payment of GST
on the services of affiliation provided by Central and
State educational boards or Councils, or other similar
bodies, to all schools is regularized on ‘as is where is’
basis for the period from 01-07-2017 to 17-06-2021.

4. Applicability of GST on the Directorate General
of Civil Aviation (DGCA) approved flying training
courses conducted by Flying Training Organizations
approved by the DGCA:

4.1 Representations have been received regarding
the applicability of GST on the DGCA-approved flying
training courses conducted by Flying Training
Organizations (FTOs) which are approved by the
Directorate General of Civil Aviation (DGCA). The
same has been examined.
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4.2 Under GST Law, vide Sl. No. 66 of the
notification No. 12/2017-Central Tax (Rate) dated
28-06-2017, services provided by educational
institutions to its students, faculty and staff are
exempt from levy of GST. In the above notification,
“educational institution” has been defined to mean
an institution providing services by way of
education as a part of a curriculum for obtaining a
qualification recognized by any law for the time
being in force.

4.3 In exercise of the power vested by Section 5 of
the Aircraft Act, 1934, the Central Government has
made the Aircraft Rules, 1937, which, inter-alia,
provide for ‘approved training’, i.e. training the
curriculum of which has been approved by the DGCA,
and ‘approved training organization’, i.e. a flying
training organization which shall obtain the approval
of DGCA before the students are enrolled to acquire
flying experience. The said rules further state that
flying experience required for the issue of private
pilot and commercial pilot licenses shall be acquired
at the Flying Training Organization (FTO) approved/
/recognized by the DGCA. The Civil Aviation
Requirements (CAR ) issued under the said rules also
provide for a completion certificate to be issued by
an approved FTO to each student who completes its
approved course of training.

4.4 1t is evident from the above that the DGCA not
only approves FTOs but also flying training courses
and mandates the requirement of course completion
certificates to be issued to successful candidates in
terms of the Aircraft Act, 1934 and the rules
prescribed thereunder. Therefore, the approved
flying training courses conducted by FTOs approved
by DGCA, wherein the DGCA mandates the
requirement of a completion certificate, are covered
under Sl. No. 66 of Notification No. 12/2017-Central
Tax (Rate) dated 28-06-2017 and are hence, exempt.

b. Regularizing payment of GST on transport of
passengers by helicopter:

5.1 54th GST Council has recommended that the
GST rate on transportation of passengers, with or
without accompanied baggage, by air, in a
helicopter on seat share basis may be notified at 5%.
Accordingly, notification No. 07/2024-Central Tax
(Rate) dated 08-10-2024 effective from 10-10-2024 has
beenissued.

5.2 The Council further recommended to
regularize payment of GST on transportation of
passengers, with or without accompanied baggage,
by air, in a helicopter on seat share basis on ‘as is
where is’ basis.

5.3 In addition to above, the Council also
recommended to clarify that charter of helicopter
would continue to attract GST at the rate of 18%.

5.4 Thus, as recommended by the 54th GST
Council, payment of GST on transportation of
passengers, with or without accompanied baggage,
by air, in a helicopter on seat share basis is hereby
regularized on ‘as is where is’ basis for the period
from 01-07-2017 to 09-10-2024.

5.5 Further, as recommended by the 54th GST
Council, it is hereby clarified that transport of
passengers by helicopter on other than seat share
basis i.e., for charter operations will continue to
attract GST at the rate of 18%.

6. Whether incidental/ancillary services such as
loading/unloading, packing, unpacking, trans-
shipment, temporary warehousing etc., provided in
relation to transportation of goods by road is to be
treated as part of Goods Transport Agency service,
being composite supply, or these services are to be
treated as separate independent supplies:

6.1 Representations have been received to clarify
whether incidental/ancillary services such as
loading/unloading, packing, unpacking, trans-
shipment, temporary warehousing etc., provided in
relation to transportation of goods by road is to be
treated as part of Goods Transport Agency (GTA)
service, being composite supply, or these services
are to be treated as separate independent supplies.

6.2 It has been brought to notice that enforcement
agencies are raising demands for such services
holding them leviable to GST at the rate of 18% by
interpreting last para of Question No. 6 of the FAQ
issued by CBIC which states that “If such incidental
services are provided as separate services and charged
separately, whether in the same invoice or separate
invoices, they shall be treated as separate supplies”,
to mean that if a GTA shows packing charges, loading,
unloading charges etc., separately in the invoice, the
GTA becomes liable to pay GST at the rate of 18% on
these services by treating them as cargo handling
services.

6.3 After deliberations on the issue and based on
recommendations of the 54th GST Council, it is
hereby clarified that ancillary or incidental services
provided by GTA in the course of transportation of
goods by road, such as loading/unloading, packing/
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/unpacking, transshipment, temporary warehousing
etc. will be treated as composite supply of transport
of goods. The method of invoicing used by GTAs will
not generally alter the nature of the composite supply
of service. However, if such services are not provided
in the course of transportation of goods and are
invoiced separately, then these services will not be
treated as composite supply of transport of goods.

7. Regularizing payment of GST on import of
services by an establishment of a foreign airlines
company from a related person or any of its
establishment outside India, when made without
consideration:

7.1 54th GST Council has recommended to exempt
import of services by an establishment of a foreign
airlines company from a related person or any of its
establishment outside India, when made without
consideration. Accordingly, notification No. 08/
/2024-Integarted Tax (Rate) dated 08-10-2024
effective from 10-10-2024 has been issued.

7.2 The Council further recommended to
regularize payment of GST on import of services by
an establishment of a foreign airlines company from
a related person or any of its establishment outside
India, when made without consideration for the past
period on ‘as is where is’ basis.

7.3 Therefore, on recommendations of the 54th
GST Council, the payment of GST on import of
services by an establishment of a foreign airlines
company from a related person or any of its
establishment outside India, when made without
consideration is hereby regularized for the period
from 01-07-2017 to 09-10-2024 on ‘as is where is’basis.

8. Applicability of GST on Preferential Location
Charges (PLC) collected alongwith consideration for
sale/transfer of residential/commercial properties:

8.1 Allowing choice of location of apartment is
integral part of supply of construction services and
therefore, location charge is nothing but part of
consideration charged for supply of construction
services before issuance of completion certificate.
Being charged along with supply of construction
services for the apartment, the same attract GST at
same rate as of construction services before issuance
of completion certificate.

8.2 Therefore, based on the recommendations of
the 54th GST Council, it is hereby clarified that
location charges or Preferential Location Charges
(PLC) paid along with the consideration for the
construction services of residential/commercial/
industrial complex forms part of composite supply
where supply of construction services is the main
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service and PLC is naturally bundled with it and are
eligible for same tax treatment as the main supply of
construction service.

9. Regularizing payment of GST on certain support
services provided by an electricity transmission or
distribution utility:

9.1 GST Council in its 54th meeting held on 09th
September, 2024 has recommended to exempt supply
of services by way of providing metering equipment
on rent, testing for meters/transformers/capacitors
etc., releasing electricity connection, shifting of
meters/service lines, issuing duplicate bills etc.,
which are incidental or ancillary to the supply of
transmission and distribution of electricity provided
by transmission and distribution utilities to their
consumers.

9.2 The same have been exempted vide
notification No. 08/2024-Central Tax (Rate) dated
08-10-2024 effective from 10-10-2024.

9.3 The GST Council in its 54th meeting has also
recommended to regularize the payment of GST for
supply of such services for the period i.e., from
01-07-2017 to 09-10-2024 on ‘as is where is’ basis.

9.4 Therefore, as recommended by the 54th GST
Council, the payment of GST on services provided
by an electricity transmission or distribution utility
which are incidental or ancillary to the supply of
transmission and distribution of electricity by such
utility, such as those listed in para 9.1 above is
hereby regularized on ‘as is where is' basis from
01-07-2017 to 09-10-2024.

10. Regularizing payment of GST on services of
film distributors or sub-distributors who act on a
principal basis to acquire and distribute films:

10.1 Representations have been received to clarify
regarding the GST liability for the period from
01-07-2017 to 01-10-2021 on transaction between
distributors and exhibitors wherein the distributors
grant the theatrical rights to the exhibition centers.
Field formations have viewed that such transaction
are classifiable under SAC 9996 and attracts GST at
the rate of 18%.

10.2 Prior to 1st October, 2021, GST at the rate of

18% was leviable on “Motion Picture, video tape and
television programme distribution services” under
Heading 9996 whereas 12% rate of GST was leviable
on “temporary or permanent transfer or permitting
the use or enjoyment of intellectual property right in
respect of goods other than IT technology software”
under Heading 9973. It was observed that both
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entries apparently covered services by way of
licensing of rights to broad cast or show films. This
issue was discussed in the 45th GST Council meeting
held on 17-09-2021 wherein, the Council
recommended to keep a uniform rate of 18% on both
these entries with effect from 01-10-2021.

10.3 The GST Council in its 54th meeting held on
09th September, 2024 has recommended to regularize
the payment of GST on transaction between
distributors and exhibitors where in the distributors
grant the theatrical rights to the exhibition centers
on ‘as is where is’ basis from 01-07-2017 to 30-09-2021.

10.4 Therefore, as recommended by the GST
Council, the payment of GST on transaction between
distributors and exhibitors where in the distributors
grant the theatrical rights to the exhibition centers
is regularized for the period from 01-07-2017 to
30-09-2021 on ‘as is where is’basis.

11. Difficulties, if any, in the implementation of
this circular may be brought to the notice of the
Board.

Sachin Jain, Joint Secretary, TRU-II.

No. CCT/26-4/2024-25/G/3464

Subject: Clarification regarding GST rates &
classification (goods) based on the
recommendations of the GST Council in
its 54th meeting held on 9th September,
2024, at New Delhi—reg.

Ref.: Circular No. 235/29/2024-GST dated 11th
October, 2024 issued under Central Goods
and Services Tax Act, 2017 by the Tax
Research Unit, Department of Revenue,
Ministry of Finance, Government of India,
New Delhi.

Circular
(No. 28/2024-25-GST)

The Tax Research Unit, Central Board of Indirect
Taxes and Customs, Department of Revenue,
Ministry of Finance, Government of India, New Delhi
has issued the above referred Circular.

For the uniformity in implementation and in
exercise of the powers conferred under Section 168
of the Goa Goods and Services Tax Act, 2017 (Goa
Act 4 of 2017) it is hereby directed that the Said
Circular issued by the Tax Research Unit, Central
Board of Indirect Taxes and Customs, Department of
Revenue, Ministry of Finance, Government of India
shall be applicable, mutatis mutandis, in
implementation of the Goa Goods and Services Tax
Act, 2017 (Goa Act 4 of 2017).

A copy of the above referred circular is attached
herewith as Annexure.

Difficulty, if any, in implementation of this circular
may please be brought to the notice of the
undersigned.

Given under the seal of this office.
S. S. Gill, IAS, Commissioner of State Taxes, Goa.
Panaji, 1st November, 2024.

ANNEXURE
Circular No. 235/29/2024-GST

F. No. CBIC-190354/149/2024-TO(TRU-II)-CBEC
Government of India
Ministry of Finance
Department of Revenue
(Tax Research Unit)
North Block, New Delhi, dated the 11th October, 2024

To,

The Principal Chief Commissioners/Principal
Directors General,

The Chief Commissioners/Directors General,

The Principal Commissioners/Commissioners of
Central Excise & Central Tax.

Subject: Clarification regarding GST rates &
classification (goods) based on the
recommendations of the GST Council in
its 54th meeting held on 9th September,
2024, at New Delhi-reg.

Madam/Sir,

Based on the recommendations of the GST
Council in its 54th meeting held on 9th September,
2024, at New Delhi, in exercise of the powers
conferred under Section 168(1) of the Central Goods
and Services Tax Act, 2017, the Board hereby
clarifies the following issues through this circular
for the purpose of uniformity in their implementation:

1. Clarification regarding GST rate on Extruded/
/Expanded Savoury food products:

1.1 Representations were received seeking
clarification regarding appropriate classification
and whether savoury or salted extruded snack
pellets are classifiable under HS 2106 as Namkeens
due to disputes in the field. Based on the
recommendations of GST Council, with effect from
10-10-2024, extruded or expanded products, savoury
or salted (other than un-fried or un-cooked snack
pellets, by whatever name called, manufactured
through process of extrusion), falling under HS 1905
90 30 attract GST at the rate of 12% vide entry 32C
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of Schedule Il of Notification 1/2017-Central Tax (Rate)
dated the 28th June, 2017 at par with namkeens,
bhujia, mixture, chabena (pre-packaged and
labelled) and similar edible preparations in ready
for consumption form which are classifiable under
HS 2106 90 of entry 46 of Schedule II of Notification
1/2017-Central Tax (Rate) dated the 28th June, 2017.
The GST rate of 5% continue on un-fried or
un-cooked snack pellets, by whatever name called,
manufactured through process of extrusion.

1.2 However, it is clarified that the reduced GST
rate of 12% on extruded or expanded products,
savoury or salted (other than un-fried or un-cooked
snack pellets, by whatever name called,
manufactured through process of extrusion) falling
under HS 1905 90 30 shall apply prospectively from
the date of effect of the said notification. For the
past period, 18% GST shall be payable.

2. Clarification regarding GST rate on Roof
Mounted Package Unit (RMPU) Air Conditioning
Machines for Railways:

2.1 Representations have been received
regarding classification of Roof mounted air
conditioners for Railways as to whether these goods
are to be classified under HS 8415 with 28% GST
rate or HS 8607 with 18% GST.

2.2 In this regard Goods falling under heading
8415 (including air conditioning machines) attract
a GST rate of 28% vide S. No. 119 of Schedule IV of
Notification No. 01/2017-CT (Rate) dated 28-06-2017
(as amended). The goods falling under heading 8607
(including parts of railways or tramway locomotives)
attract a GST rate of 18% vide S. No. 398G of
Schedule III of Notification No. 01/2017-CT (Rate)
dated 28-06-2017 (as amended). Machines and
apparatus of heading 8415, which include Air
conditioning machines, are excluded from the ambit
of ‘parts’ covered under heading 8607 as per Section
note 2 of Section XVII of Customs Tariff Act, 1975.
From a conjoint reading of Note 2 and Note 3 of the
Section notes for the Section XVII, it is clear that
goods of heading 8401 to 8479 (including 8415-
-Air Conditioning Machines) are excluded from the
ambit of parts covered under Chapter 86.

2.3 Although there is no ambiguity in the
classification, to make it explicitly clear, it is
clarified that the Roof Mounted Package Unit
(RMPU) Air Conditioning Machines for Railways are
classified under HS 8415.

3. Clarification regarding GST rate on Car and
Motor cycle seats:

3.1 Representations were received seeking
clarification regarding classification of seats meant
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for four wheeled cars and two-wheelers and the
consequent GST rate on seats meant for four
wheeled cars and two-wheelers.

3.2 With regards to seats for two wheelers, it is
pertinent to note that the Explanatory Note for HS
9401 has specifically excluded items under HS 8714
(includes parts and accessories of two wheelers).
The explanatory note for HS 8714 has a list of
inclusions, which has mention of Saddles (seats).
Thus, for two wheelers (HS 8711), the seats would
be classifiable under HS 8714 attracting GST rate of
28% vide S. No. 174 of Schedule IV of Notification
No. 1/2017-Central Tax (Rate) dated 28th June, 2017
(as amended).

3.3 As regards seats for 4 wheeled vehicles,
HS 9401 covers ‘Seats, whether or not convertible
into beds and parts thereof’ (Tariff Item 9401 20 00
specifically covers seats of a kind used for motor
vehicle). The Explanatory Note for this heading has
also mentioned that seats for vehicles are covered
under the ambit of HS 9401. Further, the Explanatory
Notes to Chapter 94 have a list of exclusions that
are not to be classified under the said Chapter. This
list of exclusions does not mention seats meant for
vehicles. Thus, it is seen that car seat would fall
under HS 9401.

3.4 Thus, the seat assembly for 4 wheelers are
classifiable under HS 9401 while seats for
2-wheelers are classifiable under HS 8714.There is
no ambiguity in the GST rates on the said goods-car
seats which are classifiable under 9401 attract GST
@ 18 % vide S. No. 435A of Schedule III of
Notification No. 1/2017-Central Tax (Rate) dated
28th June, 2017 (as amended) and seats meant for
two wheelers are classifiable under HS 8714 which
attract a GST rate of 28%.

3.5 In order to bring parity with seats of
motorcycles (classified under HS 8714) which
already attract a GST rate of 28%, based on the
recommendation of the Council, with effect from
10-10-2024 vide S. No. 210A of Schedule IV of
notification No. 1/2017-Central Tax (Rate) dated 28th
June, 2017 (as amended), car seats classifiable
under HS 9401 attract GST at the rate of 28%. It is
clarified that the 28% rate on car seats classifiable
under HS 9401 is applicable prospectively, that is,
from the date of effect of the said notification.

4. Field formations under your charge may be
instructed accordingly.

5. Difficulty, if any, in the implementation of this
circular may be brought to the notice of the Board.

Limatula Yaden, Joint Secretary (TRU).
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No. CCT/26-4/2024-25/G/3465
Clarification regarding the scope of “as
is/as is, where is basis” mentioned in the
GST Circulars issued on the basis of
recommendation of the GST Council in
its meetings.

Ref.: Circular No. 236/30/2024-GST dated 11th
October, 2024 issued under Central
Goods and Services Tax Act, 2017 by the
Tax Research Unit, Department of
Revenue, Ministry of Finance,
Government of India, New Delhi.

Subject:

Circular

(No. 29/2024-25-GST)

The Tax Research Unit, Central Board of Indirect
Taxes and Customs, Department of Revenue,
Ministry of Finance, Government of India, New Delhi
has issued the above referred Circular.

For the uniformity in implementation and in
exercise of the powers conferred under Section 168
of the Goa Goods and Services Tax Act, 2017 (Goa
Act 4 of 2017) it is hereby directed that the Said
Circular issued by the Tax Research Unit, Central
Board of Indirect Taxes and Customs, Department of
Revenue, Ministry of Finance, Government of India
shall be applicable, mutatis mutandis, in
implementation of the Goa Goods and Services Tax
Act, 2017 (Goa Act 4 of 2017).

A copy of the above referred circular is attached
herewith as Annexure.

Difficulty, if any, in implementation of this circular
may please be brought to the notice of the
undersigned.

Given under the seal of this office.
S. S. Gill, IAS, Commissioner of State Taxes, Goa
Panaji, 1st November, 2024.

ANNEXURE

Circular No. 236/30/2024-GST
F. No. CBIC-190354/149/2024-TO(TRU-II)-CBEC

Government of India
Ministry of Finance
Department of Revenue
(Tax Research Unit)

North Block, New Delhi, dated the 11th October, 2024
To,

The Principal Chief Commissioners/Principal
Directors General,

The Chief Commissioners/Directors General,

The Principal Commissioners/Commissioners of
Central Excise & Central Tax.

Subject : Clarification regarding the scope of “as is/
/as is, where is basis"mentioned in the GST
Circulars issued on the basis of
recommendation of the GST Council in its
meetings

Instances were brought to the notice of the Board
pertaining to the prevailing doubts among the field
formations/trade as regards the scope of
regularization on “as is” or “as is, where is basis”
vide various GST Circulars issued for clarification
regarding applicable GST rates and appropriate
classification of specified goods or service or both
on the basis of recommendation of the GST Council
in its various meetings.

2. The GST Council in its b4th Meeting held on
9th September, 2024 has recommended issuance of
clarification to clarify the intent behind the
regularization done in the past meetings. Therefore,
this Circular is being issued in exercise of power
under Section 168 of CGST Act, 2017 to clarify scope
of “as is” or "“as is, where is basis”.

3. Circulars have been issued based on
recommendation of the GST Council wherein GST
non-payment/short-payments for past period have
been regularized “As is” or “As is, where is basis”
in certain cases for supply of goods or services or
both. Regularization for the past period has been
done, on the recommendations of the Council, in
situations, such as, where genuine doubts have
arisen as there are two competing entries with
different rates in the notifications or issues have
arisen due to diverse interpretation resulting in a
situation where some suppliers have paid a lower
rate of GST (including nil rate on account of an
exemption entry) and some suppliers have paid a
higher rate of GST. It has also been clarified that
where tax payers had paid at the higher GST rate,
in such situations they shall not be entitled to any
refund.

4. The phrase ‘as is where is’ is generally used in
the context of transfer of property and means that
the property is being transferred in its current
condition, whatever this condition happens to be
and the transferee of property has accepted it with
all its faults and defects, whether or not
immediately apparent. In the context of GST, the
phrase ‘regularized on as is where is’ basis means
that the payment made at lower rate or exemption
claimed by the taxpayer shall be accepted and no
refund shall be made if tax has been paid at the
higher rate. The intention of the Council is to
regularize payment at a lower rate including nil

681



OFFICIAL GAZETTE — GOVT. OF GOA

SERIES II No. 31

(EXTRAORDINARY)

1ST NOVEMBER, 2024

rate due to the tax position taken by taxable person,
as full discharge of tax liability. The tax position of
a taxable person is reflected in the returns filed by
the person where the applicable rate of tax (or
relevant exemption entry) on a transaction/supply
is declared.

5. Thus, in cases where the matters have been
regularized on "as is” or "as is, where is basis”, in
case of two competing rates and the GST is paid at
lower of the two rates, or at nil rate where one of
the competing rates was nil under notification
entry, by some suppliers while other suppliers have
paid at higher rate, payment at lower rate shall be
treated as tax fully paid for the period that is
regularized.

Illustration 1:

In a situation where certain tax payers have paid
5% GST on supply of “X”, while some have paid 12%
and the GST Council recommends to reduce the rate
to 5% prospectively and regularize the past on “as is
where is basis” which is notified on 1-12-2023, this
means that for the period prior to 1-12-2023, the 5%
GST paid by tax payer will be treated as tax fully
paid and they would not be required to pay duty
differential of 7% between 5% and 12%. For those tax
payers who have paid 12% GST, no refund would be
allowed.

Illustration 2:

In a situation where certain tax payers have paid
5% GST on supply of “X” while some have paid nil
duty due to the genuine doubt that there was an
exemption entry for “X”, and the GST Council
recommends to clarify that the applicable rate is 5%
and to regularize the past on “as is where is basis”,
in view of prevailing genuine doubts, which is
notified on 1-12-2023, this means that for the period
prior to 1-12-2023, non payment of GST and
declaring such transactions as exempted supply in
their return by the tax payer will be treated as full
discharge of tax liability and they would not be
required to pay duty differential of 5 % between Nil
and 5 %. For those tax payers who have paid 5%, no
refund would be made.

Illustration 3:

In a situation where the interpretational issue is
between 5% and 12% rates and some taxpayers have
paid 5%, others have paid 12% while certain
taxpayers have not paid GST on supply of “X”, and
the GST Council recommends to clarify that the
applicable rate is 12% and regularize the past on “as
is where is basis” which is notified on 1-12-2023, this
means that for the period prior to 1-12-2023, the 5%
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GST paid by tax payer will be treated as tax fully
paid and they would not be required to pay duty
differential between 5% and 12%. For those taxpayers
who have paid 12%, no refund would be made.
However, the regularization would not apply to
situations where no tax has been paid. In such cases,
the applicable tax i.e. 12% shall be recovered.

6. Accordingly,suitable instructions shall be
passed on to the field formations under your charge.

7. Difficulty, if any, in the implementation of this
circular may be brought to the notice of the Board.

Limatula Yaden, Joint Secretary (TRU).

No. CCT/26-4/2024-25/G/3466

Subject: Clarifying the issues regarding
implementation of provisions of sub-
-section (5) and sub-section (6) in Section 16
of CGST Act, 2017-reg.

Ref.: Circular No. 237/31/2024-GST dated 15th
October, 2024 issued under Central Goods
and Services Tax Act, 2017 by the GST
Policy Wing, Central Board of Indirect
Taxes and Customs, Department of
Revenue, Ministry of Finance, Government
of India, New Delhi.

Circular
(No. 30/2024-25-GST)

The GST Policy Wing, Central Board of Indirect
Taxes and Customs, Department of Revenue,
Ministry of Finance, Government of India, New Delhi
has issued the above referred Circular.

For the uniformity in implementation and in
exercise of the powers conferred under Section 168
of the Goa Goods and Services Tax Act, 2017 (Goa
Act 4 of 2017) it is hereby directed that the Said
Circular issued by the GST Policy Wing, Central
Board of Indirect Taxes and Customs, Department of
Revenue, Ministry of Finance, Government of India
shall be applicable, mutatis mutandis, in
implementation of the Goa Goods and Services Tax
Act, 2017 (Goa Act 4 of 2017).

A copy of the above referred circular is attached
herewith as Annexure.

Difficulty, if any, in implementation of this circular
may please be brought to the notice of the
undersigned.

Given under the seal of this office.
S. S. Gill, IAS, Commissioner of State Taxes, Goa.
Panaji, 01st November, 2024.
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ANNEXURE
Circular No. 237/31/2024-GST

F. No. CBIC-20001/6/2024-GST
Government of India
Ministry of Finance
Department of Revenue
Central Board of Indirect Taxes and Customs
GST Policy Wing

New Delhi, dated the 15th October, 2024
To,
The Principal Chief Commissioners/Chief
Commissioners/Principal Commissioners/Commissioners
of Central Tax (All),

The Principal Directors General/Directors General (All).
Madam)/Sir,

Subject: Clarifying the issues regarding
implementation of provisions of sub-
-section (5) and sub-section (6) in Section 16
of CGST Act, 2017-reg.

Reference is invited to sub-section (5) and sub-
-section (6) of Section 16 of the Central Goods &
Services Tax Act, 2017 (hereinafter referred to as
the “CGST Act”) inserted in Section 16 of the CGST
Act, with effect from the 1st day of July, 2017, vide
Section 118 of the Finance (No. 2) Act, 2024,
whereby the time limit to avail input tax credit
under provisions of sub-section (4) of Section 16 of
CGST Act has been retrospectively extended in
certain specified cases.

1.2 Sub-section (4), sub-section (5) and sub-
section (6) of Section 16 of the CGST Act are
reproduced below for ready reference:

“(4) A registered person shall not be entitled to
take input tax credit in respect of any invoice or
debit note for supply of goods or services or both
after the thirtieth day of November following the
end of financial year to which such invoice or debit
note pertains or furnishing of the relevant annual
return, whichever is earlier.

Provided that the registered person shall be
entitled to take input tax credit after the due date of
furnishing of the return under Section 39 for the
month of September, 2018 till the due date of
furnishing of the return under the said section for
the month of March, 2019 in respect of any invoice
or invoice relating to such debit note for supply of
goods or services or both made during the financial
year 2017-18, the details of which have been uploaded
by the supplier under sub-section (1) of Section 37
till the due date for furnishing the details under sub-
-section (1) of said Section for the month of March, 2019.

(5) Notwithstanding anything contained in sub-
-section (4), in respect of an invoice or debit note for
supply of goods or services or both pertaining to the
Financial Years 2017-18, 2018-19, 2019-20 and 2020-
-21, the registered person shall be entitled to take
input tax credit in any return under Section 39
which is filed upto the thirtieth day of November,
2021.

(6) Where registration of a registered person is
cancelled under Section 29 and subsequently the
cancellation of registration is revoked by any order,
either under Section 30 or pursuant to any order
made by the Appellate Authority or the Appellate
Tribunal or court and where availment of input tax
credit in respect of an invoice or debit note was not
restricted under sub-section (4) on the date of order
of cancellation of registration, the said person shall
be entitled to take the input tax credit in respect of
such invoice or debit note for supply of goods or
services or both, in a return under Section 39,—

(i) filed upto thirtieth day of November
following the financial year to which such invoice
or debit note pertains or furnishing of the relevant
annual return, whichever is earlier; or

(ii) for the period from the date of cancellation
of registration or the effective date of cancellation
of registration, as the case may be, till the date of
order of revocation of cancellation of registration,
where such return is filed within thirty days from
the date of order of revocation of cancellation of
registration, whichever is later.”

1.3 Further, it has been provided in Section 150
of the Finance (No. 2) Act, 2024 (reproduced below),
that no refund of any tax paid or the input tax
credit reversed shall be granted on account of the
said retrospective insertion of sub-section (5) and
sub-section (6) of Section 16 of the CGST Act.

“150. No refund shall be made of all the tax paid
or the input tax credit reversed, which would not
have been so paid, or not reversed, had Section 118
been in force at all material times.”

1.4 Besides, vide Notification No. 22/2024-
-Central tax dated 08-10-2024, a special procedure
for rectification of orders has been notified under
Section 148 of the CGST Act, to be followed by the
class of taxable persons, against whom orders
under Section 73 or Section 74 or Section 107 or
Section 108 of the CGST Act have been issued
confirming demand for wrong availment of input
tax credit on account of contravention of provisions
of sub-section (4) of Section 16 of the CGST Act, but
where such input tax credit is now available as per
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the provisions of sub-section (5) or sub-section (6)
of Section 16 of the CGST Act, and where appeal
against the said order has not been filed.

1.5 Representations have been received from
trade and industry requesting for clarification in
respect of various issues pertaining to availment of
benefit of the said amendments in Section 16 of
CGST Act to the taxpayers against whom demands
have been issued alleging wrong availment of input
tax credit in contravention of provisions of sub-
-section (4) of Section 16 of CGST Act, who are now
entitled to avail the said input tax credit as per the
retrospectively inserted provisions of sub-section (5)
or sub-section (6) of Section 16 of the CGST Act.

2. In order to ensure uniformity in the
implementation of the provisions of law across the
field formations, the Board, in exercise of its powers
conferred by Section 168 (1) of the CGST Act, hereby
clarifies the issues as below.

3. The following action may be taken by the tax
authorities and/or the taxpayers in various scenarios
for availment of benefit on account of
retrospectively inserted provisions of sub-section (5)
or sub-section (6) of Section 16 of the CGST Act:

3.1 Where no demand notice/statement has been
issued under Section 73 or Section 74 of the CGST
Act:

In cases, where any investigation/proceedings in
respect of wrong availment of input tax credit
alleging contravention of provisions of sub-section (4)
of Section 16 of the CGST Act has been initiated,
but no demand notice/statement under Section 73
or Section 74 of the said Act has been issued, and
taxpayers are now entitled to avail the said input
tax credit under the provisions of sub-section (5) or
sub-section (6) of Section 16 of the CGST Act, the
proper office shall take cognizance of the
sub-section (5) or sub-section (6) of Section 16 of
CGST Act, inserted retrospectively with effect from
01-07-2017 and take further appropriate action. This
also includes the cases where an intimation in
FORM DRC-01A has been issued under Rule 142(1A)
of the CGST Rules for denial of input tax credit on
account of contravention of sub-section (4) of
Section 16 of the said Act, but no demand notice/
/statement under Section 73 or Section 74 of the
said Act has been issued.

3.2 Where demand notice/statement under
Section 73 or Section 74 of CGST Act has been
issued but no order under Section 73 or Section 74
of CGST Act has been issued by the Adjudicating
Authority:
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In such cases, the Adjudicating Authority shall
take cognizance of sub-section (5) or sub-section (6)
of Section 16 of the CGST Act, inserted
retrospectively with effect from 01-07-2017, and
pass appropriate order under Section 73 or Section 74
of the CGST Act.

3.3 Where order under Section 73 or Section 74 of
the CGST Act has been issued and appeal has been
filed under Section 107 of the CGST Act with the
Appellate Authority but no order under Section 107
of the CGST Act has been issued by the Appellate
Authority:

In such cases, the Appellate Authority shall take
cognizance of sub-section (5) or sub-section (6) of
Section 16 of the CGST Act, inserted retrospectively
with effect from 01-07-2017, and pass appropriate
order under Section 107 of the CGST Act.

3.4 Where order under Section 73 or Section 74 of
the CGST Act has been issued and Revisional
Authority has initiated proceedings under Section 108
of the CGST Act, but no order under Section 108 of
the CGST Act has been issued by the Revisional
Authority:

In such cases, the Revisional Authority shall take
cognizance of sub-section (5) or sub-section (6) of
Section 16 of the CGST Act, inserted retrospectively
with effect from 01-07-2017, and pass appropriate
order under Section 108 of the CGST Act.

3.5 Where order under Section 73 or Section 74 of
the CGST Act has been issued but no appeal against
the said order has been filed with the Appellate
Authority, or where the order under Section 107 or
Section 108 of the CGST Act has been issued by the
Appellate Authority or the Revisional Authority but
no appeal against the said order has been filed with
the Appellate Tribunal:

In such cases, where any order under Section 73
or Section 74 or Section 107 or Section 108 of the
CGST Act has been issued confirming demand for
wrong availment of input tax credit on account of
contravention of provisions of sub-section (4) of
Section 16 of the CGST Act, but where such input
tax credit is now available as per the provisions of
sub-section (5) or sub-section (6) of Section 16 of
the CGST Act, and where appeal against the said
order has not been filed, the concerned taxpayer
may apply for rectification of such order under the
special procedure under Section 148 of the CGST
Act notified vide Notification No. 22/2024-Central
tax dated 08-10-2024, within a period of six months
from the date of issuance of the said notification.
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3.6.1 The taxpayers can file an application for
rectification electronically, after login to
www.gst.gov.in, using their credentials, by
navigating as below in various cases:

a. In case where an application for rectification
of an order issued under Section 73 or Section 74
of the CGST Act is to be filed:

i. Click Dashboard>Services>User Services>My
Applications.

ii. Select “Application for rectification of
order” in the Application Type field. Then, click
the NEW APPLICATION button.

b. In case where an application for rectification
of an order issued under Section 107 of the CGST
Act is to be filed:

i Click Dashboard>Services>User Services>
View Additional Notices/Orders.

ii. Additional Notices and Orders page is
displayed. Click the View hyperlink to go to the
Case Details screen of the issued Notice/Order.

iii. Case Details page is displayed.
The APPLICATIONS tab is selected by default.
Select the ORDERS tab and click the “Initiate
Rectification” link.

c. In case where an application for rectification
of an order issued under Section 108 of the CGST
Act is to be filed:

i. Click Dashboard>Services > User Services >
View Additional Notices/Orders.

ii. Additional Notices and Orders page is
displayed. Click the View hyperlink to go to the
Case Details screen of the issued Notice/Order.

iii. Case Details pageis displayed. The NOTICES tab
is selected by default. To submit Rectification
Request against the Revision Order issued to you
by the Revisional Authority, select the ORDERS tab
and click the “Initiate Rectification” link.

3.5.2 While filing such application for
rectification of order, the taxpayer shall upload
along with the application for rectification of order,
the information in the proforma in Annexure A of
the said notification, containing inter-alia the
details of the demand confirmed in the said order
of the input tax credit wrongly availed on account
of contravention of sub-section (4) of Section 16 of
the CGST Act, which is now eligible as per sub-
-section (5) and/or sub-section (6) of Section 16 of
the CGST Act.

3.5.3 Such application for rectification shall be
dealt by the proper officer who had passed the
order for which the said rectification application
has been filed. The said officer shall take a decision
on the said application for rectification and issue
the order, as far as possible, within a period of three
months from the date of such application. Besides,
in case where any rectification is being made by
the proper officer in the order for which the
rectification application has been filed, he shall
also upload a summary of the rectified order
electronically in FORM DRC-08 in cases where
rectification of an order issued under Section 73 or
Section 74 of the CGST Act is being made, and in
FORM GST APL-04, in cases where rectification of
an order issued under Section 107 or Section 108 of
the said Act is being made. While taking a decision
on such application for rectification filed under the
said special procedure, the proper officer shall also
consider other grounds, if any, for denial of input
tax credit, other than contravention of sub-section (4)
of Section 16 of the CGST Act, invoked in the
concerned notice issued under Section 73 or
Section 74, as applicable, in respect of the said
amount of input tax credit.

3.5.4 Where the rectification adversely affects
the said person, the principles of natural justice
shall be followed by the said proper officer.

3.5.5 Further, it is to be noted that in cases where
any rectification has been made by the proper
officer in the order for which the rectification
application has been filed, an appeal against such
rectified order can be filed under the provisions of
Section 107 or Section 112 of the CGST Act, as the
case may be, within the time limit specified therein.

4, It is pertinent to note that in terms of Section
150 of the Finance (No. 2) Act, 2024, no refund of
tax already paid or input tax credit already reversed
would be available, where such tax has been paid
or input tax credit has been reversed on account of
contravention of provisions of sub-section (4) of
Section 16 of the CGST Act, and where such input
tax credit is now available as per the provisions of
sub-section (5) or sub-section (6) of Section 16 of
the CGST Act.

b. It is to be noted that the rectification
application of an order issued under Section 73 or
Section 74 or Section 107 or Section 108 of the
CGST Act, can be filed under the special procedure
notified vide notification No. 22/2024-Central tax
dated 08-10-2024, within a period of six months
from the date of issuance of the said notification,
only in cases where the issue or one of the issues
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on which the demand has been confirmed in the
said order, pertains to wrong availment of input tax
credit on account of contravention of provisions of
sub-section (4) of Section 16 of the CGST Act, and
where such input tax credit is now available as per
the provisions of sub-section (5) or sub-section (6)
of Section 16 of the CGST Act. In cases where no
such issue is involved and a taxpayer requires to
file an application of rectification of an order, such
rectification application can be filed by the
taxpayers only under the provisions of Section 161
of the CGST Act, within the time limit specified
therein. In case a taxpayer has filed an application
for rectification of an order under the special
procedure notified vide notification No. 22/2024-
-Central tax dated 08-10-2024, but where it is found
that the issues in the said order do not involve any
issue of wrong availment of input tax credit on
account of contravention of provisions of sub-
-section (4) of Section 16 of the CGST Act, and
where such input tax credit is now available as per
the provisions of sub-section (5) or sub-section (6)
of Section 16 of the CGST Act, such an application
would be summarily rejected by the proper officer
with a remark that, “ The rectification application is
rejected as it is found that the same is not covered
under the notification No. 22/2024-Central tax
dated 08-10-2024, as no such issue is involved in
the said order pertaining to wrong availment of
input tax credit on account of contravention of
provisions of sub-section (4) of Section 16 of the
CGST Act, and where such input tax credit is now
available as per the provisions of sub-section (5) or
sub-section (6) of Section 16 of the CGST Act”.

6. It is requested that suitable trade notices may
be issued to publicize the contents of this Circular.

7. Difficulty, if any, in the implementation of this
Circular may be brought to the notice of the
Board. Hindi version would follow.

Sanjay Mangal, Principal Commissioner (GST).

No. CCT/26-4/2024-25/G/3467

Clarification of various doubts related to
Section 128A of the CGST Act, 2017.

Ref.: Circular No. 238/32/2024-GST dated 15th
October, 2024 issued under Central Goods
and Services Tax Act, 2017 by the GST
Policy Wing, Central Board of Indirect
Taxes and Customs, Department of
Revenue, Ministry of Finance, Government
of India, New Delhi.

Subject:
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Circular
(No. 31/2024-25-GST)

The GST Policy Wing, Central Board of Indirect
Taxes and Customs, Department of Revenue,
Ministry of Finance, Government of India, New Delhi
has issued the above referred Circular.

For the uniformity in implementation and in
exercise of the powers conferred under Section 168
of the Goa Goods and Services Tax Act, 2017 (Goa
Act 4 of 2017) it is hereby directed that the Said
Circular issued by the GST Policy Wing, Central
Board of Indirect Taxes and Customs, Department of
Revenue, Ministry of Finance, Government of India
shall be applicable, mutatis mutandis, in
implementation of the Goa Goods and Services Tax
Act, 2017 (Goa Act 4 of 2017).

A copy of the above referred circular is attached
herewith as Annexure.

Difficulty, if any, in implementation of this circular
may please be brought to the notice of the
undersigned.

Given under the seal of this office.
S. S. Gill, IAS, Commissioner of State Taxes, Goa.
Panaji, 01st November, 2024.

ANNEXURE
Circular No. 238/32/2024-GST

F. No. CBIC-20001/6/2024-GST
Government of India
Ministry of Finance
Department of Revenue
Central Board of Indirect Taxes and Customs
GST Policy Wing
New Delhi, dated the 15th October, 2024

To,

The Pr. Chief Commissioners/Chief Commissioners/
Principal, Commissioners/Commissioners of Central
Tax (All),

The Principal Directors General/Directors
General (All).

Madam/Sir,

Subject: Clarification of various doubts related to
Section 128A of the CGST Act, 2017.

Based on the recommendations of the GST
Council made in its 53rd meeting, Section 128A has
been inserted in the Central Goods and Services
Tax Act, 2017 (hereinafter referred to as ‘the CGST
Act’) with effect from 01-11-2024 to provide for
waiver of interest or penalty or both, relating to
demands under Section 73 of the CGST Act



OFFICIAL GAZETTE — GOVT. OF GOA

SERIES II No. 31

(EXTRAORDINARY)

1ST NOVEMBER, 2024

pertaining to Financial Years 2017-18, 2018-19 and
2019-20, subject to certain conditions.

1.2 Subsequently, based on the recommendations
of the GST Council made in its 54th meeting, Rule
164 has been inserted in Central Goods and Services
Tax Rules, 2017 (hereinafter referred to as ‘the CGST
Rules’) with effect from 01-11-2024 vide notification
No. 20/2024-Central tax dated 8th October, 2024,
providing for procedure and conditions for closure
of proceedings under Section 128A of CGST Act.

1.3 Further, vide notification No. 21/2024-
-Central tax dated 8th October, 2024, 31-03-2025 has
been notified under sub-section (1) of Section 128A
of CGST Act as the date on or before which the full
payment of tax demanded in the notice/statement/
/order needs to be made by the taxpayer in order to
avail the benefit of waiver of interest or penalty or
both under the said Section. Also, for cases where
the application is made as per the first proviso to
the sub-section (1) of the Section 128A of CGST Act,
the date on or before which the full payment of tax
demanded in the order issued by the proper officer
redetermining the tax under Section 73 of CSGT
Act needs to be made by the taxpayer, has been
notified as six months from the date of issuance of
such order by the proper officer redetermining the
tax under Section 73 of CGST Act.

2.1 Various doubts have been raised by the trade
and the field formations in respect of implementation
of provisions of Section 128A of the CGST Act,
relating to waiver of interest or penalty or both in
respect of demands under Section 73 of the CGST
Act pertaining to Financial Years 2017-18, 2018-19
and 2019-20.

2.2 In order to clarify the issue and to ensure
uniformity in the implementation of the provisions
of the law across field formations, the Board, in
exercise of its powers conferred by Section 168(1) of
the CGST Act, hereby issues the following
clarifications and guidelines.

2.3 Unless otherwise specified, all the sections
mentioned in this circular refer to sections of the
CGST Act and all the rules mentioned herein refer
to the rules of CGST Rules.

3. The procedure to be followed by the taxpayers
and the tax officers to avail and implement the
benefit provided under Section 1284, is as follows:

3.1 Filing of application:

3.1.1 Section 128A provides for “Waiver of
interest or penalty or both relating to demands
raised under Section 73, for certain tax periods”.
Therefore, provisions of Section 128A are applicable
in cases where notices/statements have been issued
under Section 73, for the FYs 2017-18, 2018-19 and
2019-20, in the following situations:

(a) Where a notice issued under sub-section (1)
of Section 73 or a statement issued under sub-
-section (3) of Section 73, but where no order
under sub-section (9) of Section 73 has been
issued,

(b) Where an order has been issued under sub-
-section (9) of Section 73, in respect of the notice/
/statement issued under Section 73, but where
no order has been issued by the Appellate
Authority/Revisional Authority under sub-
-section (11) of Section 107 or sub-section (1) of
Section 108;

(c) Where an order has been issued by the
Appellate Authority/Revisional Authority under
sub-section (11) of Section 107 or sub-section (1)
of Section 108, in the cases where notice/
/statement was issued under Section 73 and
where no order under sub-section (1) of Section
113 has been passed by the Appellate Tribunal;

3.1.2 Additionally, as per the first proviso to sub-
-section (1) of Section 128A, in cases where a notice
was initially issued under Section 74 for FYs 2017-18,
2018-19 and 2019-20, and an order is passed or
required to be passed by the proper officer under
Section 73 [in pursuance of the direction of the
Appellate Authority or Appellate Tribunal or a court
in accordance with the provisions of sub-section (2) of
Section 75], those cases are also covered under
Section 128A for the purpose of waiver of interest or
penalty or both.

3.1.3 In cases referred to in Clause (a) of sub-
-section (1) of Section 128A where a notice/
/statement under Section 73 has been issued
demanding tax interalia pertaining to the period
from July 2017 to March 2020, for which no order
has been issued under Section 73, an application in
FORM GST SPL-01, may be filed electronically on
the common portal, by the taxpayer.

3.1.4 In cases referred to in Clause (b) of sub-
-section (1) of Section 128A, where an order has
been issued under Section 73 demanding tax inter
alia pertaining to the period from July 2017 to
March 2020, for which no order has been issued
under Section 107 or Section 108, an application in
FORM GST SPL-02, may be filed electronically on
the common portal, by the taxpayer. Similarly, in
cases referred to in Clause (c) of sub-section (1) of
Section 128A, where an order has been issued
under Section 107 or Section 108, but no order has
been issued under section 113, an application in
FORM GST SPL-02, may be filed electronically on
the common portal, by the taxpayer.

3.1.5 The application in FORM GST SPL-01 or
FORM GST SPL-02, as the case may be, shall be
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filed within a period of three months from the date
notified under Section 128A (1), i.e., within three
months from 31-03-2025. However, as per the first
proviso to sub-section (1) of Section 128A, where a
notice has been issued under Section 74, and the
Appellate Authority or Appellate Tribunal or a court
directs the proper officer to redetermine the tax as
if the demand notice is issued under Section 73, in
accordance with the provisions of Section 75(2),
then same is covered under Clause (b) of sub-section (1).
Therefore, as mentioned in proviso to sub-rule (6) of
Rule 164, in such cases, an application in FORM
GST SPL-02, can be filed within six months from
the date of communication of order of the proper
officer redetermining the amount of tax to be paid
under Section 73.

3.1.6 Where an appeal under Section 107 or
Section 112 has been filed by the taxpayer, against
an order referred to in Clause (b) or Clause (c) of
sub-section (1) of Section 128A, or where a writ
petition has been filed by the taxpayer against a
notice/statement/order referred to in Clause (a) or
(b) or Clause (c) of sub-section (1) of Section 128A,
the taxpayer is required to withdraw the same
before filing an application for waiver of interest or
penalty or both, and enclose the order of withdrawal
of such appeal/writ petition in along with the
application filed in FORM GST SPL-01 or FORM
GST SPL-02, as the case may be. However, in cases
where the applicant has filed the application or
any other document, for withdrawal of an appeal or
writ petition before Appellate Authority or
Appellate Tribunal or a court, as the case may be,
but the order for withdrawal has not been issued
by the concerned authority till the date of filing of
the application in FORM GST SPL-01 or FORM GST
SPL-02, he is required to upload the copy of such
application or the document filed for withdrawal of
the said appeal or writ petition along with the said
application in FORM GST SPL-01 or FORM GST
SPL-02. It is to be mentioned that he is required to
upload the final order for withdrawal of the said
appeal or writ petition on the common portal, within
one month of the issuance of the said order for
withdrawal by the concerned authority.

3.1.7 It may be noted that, in case the taxpayer
has been issued multiple notices/statements/orders
pertaining to demands under Section 73, for period
from July, 2017 to March, 2020, he is required to file
a separate application in FORM GST SPL-01 or FORM
GST SPL-02, as the case may be, in respect of each
of the concerned notice/statement/order.

3.2 Payment of tax:

3.2.1 With respect to a notice or statement
referred to in Clause (a) of sub-section (1) of Section
128A, i.e., a notice or statement that is yet to be
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adjudicated, the payment towards the tax
demanded in the said notice shall be made by the
taxpayer through FORM GST DRC-03.

3.2.2 With respect to an order referred to in
Clause (b) and Clause (c) of sub-section (1) of Section
128A, the payment towards such tax demanded
shall be made by the taxpayer, only by the making
the payment against the debit entry created in the
Part II of the Electronic Liability Register (ELR) by
the demand order. In this regard, the procedure
mentioned in para 4 of Circular No. 224/18/2024-
-GST dated 11th July, 2024 may be referred to.
However, in cases where the payment towards tax
demanded in the demand order has already been
made through FORM GST DRC-03, the procedure
prescribed in Rule 142(2B) may be followed. In such
cases, the taxpayer shall be required to file an
application in FORM GST DRC-03A as prescribed in
the said rule, in order to adjust the amount already
paid vide the FORM GST DRC-03, towards the
demand created in the ELR-Part II, before filing the
application for waiver under Section 128A in FORM
GST SPL-02. For the purposes of determining the
date of payment of full amount of tax, the date on
which the amount has been paid through FORM
GST DRC-03 may be considered and not the date on
which the said amount has been adjusted using
FORM GST DRC-03A.

3.2.3 Such payment shall be made on or before
the date notified under Section 128A (1), i.e., on or
before 31-03-2025. Where applications are filed in
respect of cases referred to in the first proviso to
sub-section (1) of Section 128A, then the applicants
shall be required to make the payment on or before
the date notified under Section 128A (1) specifically
for those cases, i.e., within six months of the
communication of the order of the proper officer
redetermining the amount of tax to be paid under
Section 73.

3.2.4 In cases where the amount of tax payable
as per the notice/statement/order includes the
amount that was demanded due to contravention
of provisions of sub-section (4) of Section 16, which
is however not payable anymore due to the
retrospective insertion of sub-section (5) and sub-
-section (6) to Section 16, the full amount of tax
payable as per the notice/statement/order as
mentioned in sub-section (1) of Section 128A for
eligibility of waiver of interest or penalty or both
shall be calculated after deducting the amount,
which is not payable anymore as per sub-sections (5)
or sub-section (6) of Section 16, as per sub-rule (5)
of Rule 164. In this regard, it is also to be mentioned
that, where the taxpayer is deducting the amount
of input tax credit which was denied on account of
contravention of sub-section (4) of Section 16, but
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which is now available as per retrospectively
inserted provisions of sub-section (5) or sub-section
(6) of Section 16 of the CGST Act, he is not required
to file an application for rectification for the same
in terms of the special procedure notified under
Section 148 vide notification No. 22/2024-Central
tax dated 8th October, 2024.

3.2.5 It is also clarified that while calculating the
amount deductible on account of not being payable
in accordance with sub-section (5) or sub-section (6)
of Section 16, from the amount payable in terms of
the notice or statement or order under Section 73,
as the case may be, taxpayer is required to ensure
that such amount is deducted only where ITC has
been denied solely on account of contravention of
Section 16(4) of the CGST Act and not on any other
grounds. The tax officer scrutinising such
applications is also required to verify that the said
amount that has been deducted by the taxpayer as
not payable anymore on account of retrospective
insertion of sub-section (5) and sub-section (6) to
Section 16, was initially denied solely deducted on
the basis of contravention of sub-section (4) of
Section 16, and not on any other grounds.

3.2.6 It is further mentioned that, in cases
referred to in sub-rule (3) and sub-rule (4) of Rule
164, the applicant can file the application for waiver
of interest or penalty or both under Section 128A, in
respect of a notice/statement/order mentioned in
sub-section (1) of Section 128A, only after payment
of full amount of tax demanded in the said notice/
/statement/order, including on account of demand
pertaining to erroneous refund, if any, and also on
account of demand pertaining to the period other
than the period mentioned in sub-section (1) of
Section 128A, if any, in the said notice/statement/order.

3.3 Processing of application and issuance of order:

3.3.1 The proper officer for processing the
application for waiver of interest or penalty or both
under Section 128A, would be the proper officer to
issue the order under Section 73, in case the
application is filed in FORM GST SPL-01, and would
be the proper officer for recovery under Section 79,
in case the application is filed in FORM GST SPL-02.

3.3.2 The proper officer on receipt of the
application in FORM GST SPL-01 or FORM GST SPL-02,
shall examine the said application. If, on
examination, he finds that the said application is
liable to be rejected, he shall issue a notice to the
applicant, within three months from the date of
receipt of the said application, in FORM GST SPL-03
on the common portal. The proper officer shall also
give the applicant an opportunity of personal
hearing.

3.3.3 On receipt of the notice in FORM GST SPL-
03, the applicant may file his reply in FORM GST

SPL-04, electronically on the common portal, within
a period of one month from the date of receipt of the
notice.

3.3.4 The proper officer shall issue an order in
FORM GST SPL-05, accepting the said application,
if he is satisfied that the applicant is eligible for
waiver of interest or penalty or both under Section
128A. However, if the proper officer, based on the
application and the reply in FORM GST SPL-04
received from the taxpayer, is of the view that the
applicant is not eligible for waiver of interest or
penalty or both under Section 128A, he shall issue
an order in FORM GST SPL-07, rejecting the said
application.

3.3.5 The order in FORM GST SPL-05 or FORM
GST SPL-07 shall be required to be issued within
the time period prescribed in sub-rule (13) of Rule
164. In terms of sub-rule (14) of rule 164, in cases
where no order is issued within the time limit
prescribed in sub-rule (13) of Rule 164, the
application filed in FORM GST SPL-01 or FORM GST
SPL-02, as the case may be, shall be deemed to be
approved, and the order in FORM GST SPL-05
approving the said application shall be made
available on the common portal.

3.3.6 In cases where an application for waiver of
interest or penalty or both was filed in FORM GST
SPL-01 and an order approving the said application
is issued by the proper officer in FORM GST SPL-05,
then a summary of order in FORM GST DRC-07 need
not be issued on the common portal. However, in
cases where an order in FORM GST SPL-05 or in
FORM GST SPL-06, as the case may be, has been
issued approving an application filed in FORM GST
SPL-02, the liability earlier created in the ELR—Part II
by the demand order or the appellate order, as the
case may be, shall stand modified accordingly.

3.3.7 It is also to be mentioned that as per the
second proviso to sub-section (1) of Section 128A,
the conclusion of proceedings against a demand
notice/statement/order under this section and
further issuance of such conclusion order in FORM
GST SPL-05 or in FORM GST SPL-06, as the case
may be, in cases where the department had filed an
application/initiated revisional proceedings against
the said demand notice/statement/order, is
conditional upon the payment of additional tax
payable, if any, as determined by the Appellate
Authority or the Appellate Tribunal or the court or
the Revisional Authority, as the case may be, within
three months of issuance of such order. In case,
such additional tax is not paid within the specified
time limit, then as per sub-rule (16) of Rule 164, the
waiver of interest or penalty or both provided under
Section 128A as per the order issued in FORM GST
SPL-05 or FORM GST SPL-06, as the case may be,
shall become void.
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3.3.8 Further, while processing the said
application, the proper officer shall ensure that the
applicant has paid the amount of tax demanded in
the notice/statement/order referred in sub-section (1)
of Section 128A [other than the amount not payable
anymore due to the retrospective insertion of sub-
-section (b) and sub-section (6) to Section 16, as
referred in para 3.2.4], including the amount of tax
demand pertaining to erroneous refund, if any, and
also on account of demand pertaining to the period
other than the period mentioned in sub-section (1)
of Section 128A, if any, in the said notice/statement/
/order. Further, the proper officer shall also keep in
consideration that waiver of interest and penalty
under Section 128A is available only in respect of
demand pertaining to the period mentioned in sub-
-section (1) of Section 128A, and the demand on
issues other than on account of erroneous refund.

3.3.9 Where it is found that any amount of
interest and penalty is payable by the applicant on
account of some demand pertaining to the period
other than the period mentioned in sub-section (1)
of Section 128A or pertaining to demand of
erroneous refund, the detail of the same shall be
mentioned in column No. 19 and column No. 20 of
FORM GST SPL-05 or FORM GST SPL-06, as the case
may be. Further, in such cases, an opportunity of
personal hearing may be granted to the applicant,
before issuance of order in FORM GST SPL-05 or
FORM GST SPL-06.

3.3.10 In cases referred in para 3.3.9, the applicant
is required to pay the amount of interest or penalty
or both, detailed in column No. 19 and column No.
20 of FORM GST SPL-05 or FORM GST SPL-06,
within a period of three months from the date of
issuance of the said order in FORM GST SPL-05 or
FORM GST SPL-06, as the case may be. In case
where the said amount is not paid within the period
of three months from the date of issuance of the
said order in FORM GST SPL-05 or FORM GST SPL-
06, as the case may be, the waiver of interest or
penalty or both under Section 128A as per the order
issued in FORM GST SPL-05 or FORM GST SPL-06,
shall become void, as per sub-rule (17) of Rule 164.

34 Appeal against the orders issued under Rule 164:

3.4.1 No appeal shall lie under Section 107,
against an order issued in FORM GST SPL-05
concluding the proceedings under Section 128A.
The order issued in FORM GST SPL-07, rejecting the
application for waiver, shall be, however, appealable
in accordance with sub-section (1) of Section 107
within the time limit specified therein, by filing an
application in FORM GST APL-01. In such cases,
normally, no pre-deposit may be required to be paid
by the taxpayer for filing the said appeal, as the
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said amount may already have been paid as a part
of payment of tax dues involved in the demand
notice/statement/order before filing an application
in FORM GST SPL-01 or FORM GST SPL-02.
However, in cases where no amount of tax dues has
been paid or amount of tax dues paid is less than
the requisite amount for pre-deposit for filing appeal
as per sub-section (6) of Section 107, the remaining
amount of pre-deposit will be required to be paid
for filing the said appeal.

3.4.2 It is also important to note that the subject
matter of the appeal will only be regarding the
applicability of waiver of interest or penalty or both
under Section 128A and not on the merits of the
original notice/statement/order.

3.4.3 It is to be mentioned that, in cases where
an appeal has been filed by the applicant against
the order in FORM GST SPL-07, and the appellate
authority holds that the proper officer has wrongly
rejected the application, thereby allowing the
applicant the benefit of the waiver of interest or
penalty or both, the said appellate authority shall
pass an order in FORM GST SPL-06. This form shall
accordingly modify the liability created, if any, in
the ELR-Part II.

3.4.4 Where appeal had been withdrawn before
filing an application in FORM GST SPL-02, for
availing the waiver of interest or penalty or both
under Section 128A, but the application for waiver
is rejected by the proper officer by issuance of order
in FORM GST SPL-07,

(a) in cases,where the taxpayer prefers an appeal
against the said rejection order, and the appellate
authority holds that the proper officer has righty
rejected the said application made in FORM GST
SPL-02, and issues an order in FORM GST APL-04,
then the original appeal filed by the applicant shall
be restored, subject to condition that the applicant
files an undertaking electronically on the portal in
FORM GST SPL-08, that he has neither filed nor
intends to file any appeal against such order of the
Appellate Authority.

(b) in cases, where the taxpayer prefers an appeal
against the said rejection order, and the appellate
authority holds that the proper officer has wrongly
rejected the said application made in FORM GST
SPL-02, and issues an order in FORM GST SPL-06,
thereby holding that the appellant is eligible for
waiver of interest or penalty or both, no appeal
shall lie against the said order issued in FORM GST
SPL-06.

(c) in case, where the taxpayer does not prefer
an appeal within the time period mentioned in sub-
-section (1) of Section 107 against the said rejection
order, then the original appeal filed by the applicant
shall be restored.
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4. Further the following issues with respect to availing the benefits of waiver of interest or penalty or

both provided under Section 128A, are also clarified hereby:

5. Mo,

LS

Clarbfiomtion

1

2

3

1

Whether the benefit prowided
under Section 1224 will e
applicable to Axpayers who hare
paid the 3% componsnt in ol
kheforEe the date on which the =3id
Serton has come nto effect?

In this reqaM, it is to be mentioned that all such amount
raid towwards the =aid demand upto the date nottied under
subrsection (1) of Section 1224, imespectre of whether the
=id payinent has been done before Secton 1224 comes
into effect, or after that, and imespectwe of wWhether such
rayment was made before the issm\Ence of the demand
notice or demand order, or after that, shall be considersi as
paid towards the amount jEEbE in sub-secton (1) of
Secton 1224, a5 long as the =8id amount has b=en paid
upio the date notified under sutr section (1) of Section 1224
and wa s intended to be paid towards the said demand.

Whether amount rec oirered by the
tax officers as Bx due ifrodm any
other person on behalf of the
tExpayer, ageinst a pardcular
demand can ke considersd as 3x
paid towards the mame for the
purpoose of Section 123 A7

1R

The =ail amount recorersd by the t3x officers as @y dus
from any other person ol hehalf of the Rxpayer agqRinst a
dermand, shall glso e considersd as the 3% pail towards
the =aid demand, for the purpose of Secton 132 .4 prorided
the same has besn Eoorered on or before the date notitied
under subr section [1) ol Secton 1224

Whether the amount Ecover=d b
the tax officers as imberest or
PeEnalty or both, peraining o
demand under Secton T3
perEining o Financial “ears
2017-128, 2012- 19 and 2019-20, can
b= adpsted agains the @
amount pajyable  towards  the
demand made under Section T3
per@Eining o the =3id financial
Years”

Mo. It is mentoned that as per the third prorviso to sub-
section (1) of Section 1224, o refund of such amonmt of
inter= sk or pemlts O both, isaailatle.

Accom ingly, any amount paid by the @Expasyer or EeorerEd
by the @ officers, as intersst or penalty carmot be
adjusted towards the amount payable as 3.

Whether the benefit prowided
under Section 1224 will  be
applicable n ca ses, whes the ax
due has already been paid and the
notice or demand orlers under
Serton 72 omly perains o interEst

andjor penalty mrolred?

Wherse the 83k due has already been paid and the notics or
demand omers 1mder S=cton 72 only peraims to nterest
andfor penalsy invobred, the same shall e considers=d for
arailing the benetit of Secton 1224,

Howvasner, the benetfit of wairer of intersstand penals shall
not b= applicabile in the cases where the inteTest has heen
demandsd on account of delayed fiing of retums, or
delasyred Teportng of any supply in the e, as such
inters is Eated to demand of mberest on ==lf-assessed
liahitity and does not perain o any demand of t3x dues
and is directly mEcoremblE 1mder sub-secton [(12) of
Secton 75.

W hether the benefit under Secton
1224 is awmilakle, O the tExpayer
interds to avail pardal wairer of
interms or penalty or both, on
certain issnes, by maRMENGg part
ayment of the amoimt demanded
in the nobcessiatement/order, as
the case may k=, and opts to
liticate for the remainmng issues?

HNo.

Secton 1224 [ 1) cleady provide s that the wairer of interest
of penalty o both is only applicable when the fnll amount
of tax dermanded in the notce statement /o er is paid.
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Wher the noticeforder immrolves
multiile periods, Boing om the
period for which waiver prorided
in Section 1224 isapplicable, and
inchides some other @AY perncods
for which such waiver is mot
applicable, whether the henett of
wairer of interss or penalty or
both under Section 1224 can ke
availed for the period cowersed
under Section 12247

I oo, wIat iz the if@x amount
rayakls 1o chiming wairer imder
Secton 13247

The @Expayer is eligible o apply for wairer of inter=st or
Pemalty or both, in such cases whele the demand notcef
order spans @x periods coversd mnder Secton 1224 and
tho &= not oorered mmder the said Section.

Howaer, a5 per subrile [4) of Fule 164, the taxpayer shall
b= mouired o pay the full amount of 3% demanded in the
notice/sAtEmentforder, as the case may b=, o awril the
benefit of wairer of intemst or penaly or both under
Secton 1224,

Further, though the amoimt of @3x demanded shall b
required o e paid as per the notice /sEtementjiordsr, as
the case may b=, for whole of the period cotrersd under the
=2id noticefstatementfomler, but the wairer of interest or
penaltsy or both under Secton 1224 shall only b= applicable
for the pedod specified in S=cton 1224, and not for the
period not corered under the said Section.

Cn payment of the Il amount demanded in the noticef
JsRtEmentfiorder, # the proper officer finds that the
applicant is eligqitle ior wairer of interest or penalty or both
for tax pericds covered 1mder Secton 1324, he will A e
the liahility to thatextent in his omer in FORM &S T SPL-C&,
and the remaining liatdlity of interestor penalty or both for
ta3x pedcds mot covermd under Sectiom 1284, Iemains
ayable by the Eaxpayer.

The =aid amount stEll e recquired to be paid s the
applicant within thres months from the date of issmEnce of
order in FORM GST SPL-C6 of FORM GST SPL-06, as the
case may b=, I the s3id amountis not paid within the tme
lirmit a s mentioned ahonre, the order in F ORWM GST SPL-06 o
FORM GST SPL-O6, as the case may be, the waiver of
interss or penaly or both under S=cton 1224 as per the
order issusd in FORM GST SPL-06 orf FORM GST SPL-06,
shall hecome 1roid, 8 5 per sib-mle (17 ) of Bule 16

Whemr the notce/statementiomer
issned under Ssotion T2 irorolires
multiple issnes and one of them is
recarding  demand of eoonseous
refund, whether an applicaton
camn ke fled br wairer of interesst
of pemaly or both under Sscton
=ZaA7

I 5o, wIat iz the f@x amount
rayable o chiming wairer mder
Secton 12847

Yag,

Howarer, a5 per sub-rile (25 of Fule 164, the taxpayer shall
b= mouired o pay the full amoimt of 3y demanded in the
notice/sAtEment/order, as the case may be, including on
gocournt of dermand of ermneons refund, to a1mil the henetit
of wiaiver of inberest o penaly of both under Section 1324,

Further, in such ca =5, the wairer of mberest or penalty or
both under Section 1224 shall only e arailable m = spect
of 8% demand other than that per@ining t© demand of
ETTOIEo s T2 fund.

On payment of the Il amount demanded in the noticef
jfesRtEmentfiorder, # the proper offiter fnds that the
gapplicant is eligible for wairer of interest o penaly or both
for Ex periods covered under Section 1224 in respect of BX
demand other thlan tha t peraining o demand of emoneols
refund, he will reduce the lability to t|at extent in his
order in FORM GST SPL-C6, and the mraimng liahilise of
interEs or penalty of both, that coresponds to demand of
SITOnecils IEfund, ErEns payable by the applicant.
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The =aid amount sAll e regquired to b= paid by the
applicant within thres months from the date of issmEnee of
order in FORM GST SPL-0E or FORM GST SPL-06, as the
case may e I the =aid amount is not paid within the time
litmit a5 mentionsed abore, the order in FORM GST SPL-05
or FORM GST SPL-06, a5 the case may be, the waiver of
interss or penaly or both under Section 1224 as per the
order issued in FORM GST SPL-06 orf FORM GST SPL-06,
shall become Toid, 8 5 per sub-mile (17 ) of Bule 154

In cases where department has
filed an appeal againg the omler
menticned in dlanss (b)) or Qlanss
(@) of subrsection (1) of Secton
1224 amd the Appellate Athorisy
or the Appelate Trilamal or the
Clourt or the Revisional Authority,
has issned an order enhancing the
tax liakdlity, and in the meanwiils
the proper officer has issned an
order in FORM GST SPL-0S under
Section 1224, and the tExpayer
has not paid the =3id additonal
amount of Ay habdity within the
gpecified fme hmit what will be
the sEWms of the comclusion of
procesdings under Section 12249

“Wes, as per the second prowviso to Section 1284, the
conclusion of procesdings in such cases is subject o the
condition that the =aid person pay s the additional amomt
of 3 payabls, if any, in accomance with the order of the
Appelate Authority of the Appellate Tobunal of the Court
or the Rewisiomal Authority, as the case may e, within
tir=e months from the date of the said order.

Apcominegly, it becomes clear that even in ca ses where an
crder m FORM GGST SPL-CE or in FORM GST SPL-06 has
been issued the conclusion of the said prcesding s will e
sukject to the conditon that the t@Expayer pays the
additicnal @& amount as determined by the Appr=lBRte
Authority or the Appelate Tritural or the court or the
Beisiomal Authonty by an order issued in the matter of
appeal filed by the deparbment, within a period of thres
momnths fmm the date of the sueh order ent@nciy the @ax

In cam such additional payment is not done within a
period of thee months fom the date of the |=id omer, then
as per subrmile [16) of Rulke 164, the waiver of interest or
Penaltsy or hoth under Saction 1224 as per the order issued
in FORM &5 T SPL-05 shall hecorme noid.

Subrs=cton (2) of Sectonm 1324
refers to omly appe=al or wWIit
petiton

In this recam, whether matters
wher SLP fled by the applitant
in pending befor the Swpoems
Cloutt, wiatis the procedurs to e
followedd ber the @mxpayer to aail
the wairer of interest or pem i o
botn?

“ies, in such cases also the applicant will e Eogured o
withdraw the =aid special leaws petition and file an
application in FORW GST SPL-01 or FORD G5T SPL-O2, a5
the camse may e, along with proo! of withdmiwal of SLP or
the copyr of the application or amy other document tiled Hr
withdrawal of SLP, whemr the order for withdmwal of SLP
has not been issued at the tme of filing application in
FORM 5T SPL-01 or FORM 5T SPL-CR2. In s1ch cas=s, the
procednrne mentionsd in pam 2 .16 may be folowed.

10

Whether the benefit provided
under Section 1224 will bhe
garailable for mmAtbers  Invohring
IGST and Compensation Gess?

=1}

Cm joint reading of Section 20 of the IntegrtEd Goodsand
Serrices Tax Act, 2017 and Section 11 of GST
[Dompensmton to SAtes) Act, 2007 along with Section
12aa of OGST Act it becomes clear tat the benefit
prondded under Section 1224 of JGST Actwil ke amiB ke
1or ma thers inrobring IGST and compensation cessa 5 well.
In this recard, i is mentioned that i such cases, full
payment of tax means payment of OGST, SGST, IGST and
compensation cess demanded in the notice/sEtEment/
Jorder, 35 the ca s= maY be.
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Whether Section 1224 covers
cases  mrolrng demand of
imecmlarly awailsd  transition
credits

The tansitioml credit is considersd to e arailed on the
date on which the =id credi amount is cedited in the
Ekctronic Oredit Ledoer,

Om reading Rule 121 read with sib-nile (23 of Bule 117, it is
clear that any demand in respect of tENsikional credit
wmIgly adiked, whether wholly or partly can be made
under Section 73 or, as the ca semay be, Secton 7.

Therefor=, it is mentoned that if the amount of transitoml
credit has been amailed in the period corersd under Section
1224 and notice for demand of wionogly awmisd credit is
issued mder Section 732, the same is corered under Section
1284,

12

Whether Section 1224 will cover
wairer of penalties under other
pronisions, late fes, mEdemption
fine efc 2

It ig claritied that any penalty, inchiding penaltes under
Section 72, Section 123, Section 135 ete., demanded undesr
the demand notcesstatementfomer issued under Section
T3, 15 coversd under the wairer pmdded under Section
R

Howeever, late fee, redenmption fine efc. are not corermrsd
under the waiver provided imder Section 133 A.

1z

Whether payment to awmil waiver
under S=cton 1224 can ke made
Ty utilizineg ITO?

EE,

The rayment of \x required o be made for eliibility for
wairer under Section 1224 is the amount of B% demanied
in the noticestatementfpomler. Therefore, i can be paid
either ke debitng fmm electmome cash ledoger or ks
utilising the Input Tax Oredit ITO), by debiting the
Electronic credit ledoer, or parkly mm both,

Howhzwer, where the demand is in respect of any amount ol
Ex to b= paid by the recipient under Rererse Chame
Idechamsm or by the Electmmmc Commmerce Operator under
Section 9 5), then the =aid amournt shall ke regquired o be
paid by debiting the =lectmnic cash kedoger only and not
tirough the slectmmc credit edoger. Further, where the
amount Ias o be paid ior demand of eoonecns =iind, the
demand in respect of ermmoneous End paid m o cash is
Tequired to b paid only by debibdng the electronic cash
ledoer only and not through the electmnic credit ledoger.

13

Whether the benefit of waiver
under Section 1224 be awmied qua

ot IGST payable under the
gusioms Act, 19627

o,

In cuch case s, demand isnot issued under Secotion 72 of the
QST Act, but is issned mder the prorisions of Qustoms

Act 1962 and theriore, such cases are not covrersd under
wairer of inkerest or pena s or both nnder Section 1224,

15

With retrospective meerton of
subrsections (5 )and [6) to Section
e of the OGET Act, the tax
demanded in notcefstatement)
order Edices,

Whether the entie f@x amount
demanded in the notices
Jjetatementfomer has to e paid n
g1ch cases, I ami the benelit
1mder Section 123 A7

Sub-mle &) of Bule 164 mentons that the amount payabie
in order to awail the benefit 1mder Section 1324, sR1 e
caloulated atker deducting the amount not payable in
gocomance with sub-section 5) or sub-section (6) of
Section 16, from the amount pasyable m terms of the notce
of sSAtEment or orler under Section 72, as the ca == maY be.
Theretors, the applicant is eoired to pay oy the amount
tiat is payatle, calcubted after deductng the amount not
rayable in accordance with mib-secton (5) or subsection
6} of S=ction 16, fmm the amount payable in terms of the
notice or sEatement or order nnder S=cton 73, as the case
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may ke, before submitbng the application. Whils
caloulating the amount deductible on account of not being
rayahle in accordance with subrsection (5) of sub-section
(5} of S=ction 16, fom the amonmt payable m Eerms of the
Tnotice of stAatement or order 1mder Section T3, as the case
may be, @xpayer is required o ensure that such amonmt is
deducted only where ITY s been denied solely on
gocount of contmvention of Secton 162, of the OGST Act
and not on arm other qrounds.

He isalsy adwised o prowide a breatog of the amount not
rayable by himanymore, as per subr sections 5) and (6) of
Sertion 16, in FORM GST SPL-01 or PORM GST SPL-02, as
the case may be, to enakle the officer to verify the pavment
=3 =ily,

It isaleo E-itemEEd that whemr the taxpayer is deductng
the amount of ITY which was denied on account of
contmrention of sub-section (@) of Section 16 of the OGST
Act but which is now available, as per Ehospectrely
ineerted proiHons of sub-section ) of sub-section &) of
Secton 16 of the QOGST Act, he is not mogqured to fike
gpplication for mEctification in respect of the =Ame as per
gperial  procedurs notitied under Section 122 wde
notification No. 2272084 Cental f@x dated 2th Ootober,
20249,

16

In case of applicaton m PORLI
ST SPL-02, where the applicant
has paid il or partal amount of
tax ttmough FORM GET DRO-E,
whether the =3id applicant is
mandatority mEogquired  to He
gpplication n FORIM ST DRO-
2.4 for such & amoumt which he
desites o getadjusted agEinst 3%
demand as per FORM 5T DRO-
o7 FORM ST DRO-02/FORM 5T
APL-047

Yo,

In cases where order in FORM GST DRO-07, FORM GST
DRO-028 or FORM G5T APL-0, as the case may be, Ias
Te==n issued and such |mxpayer has paid mouired amount
through FORM G5 T DRO-02, such applicant is required o
adjust the =il amount towards the demand created in the
Eectonic Lighility Redgister, a5 per the second proviso o
subrrule (2) of Fule 162, before fiting the applicaton in
FORMGSTSPL-2.

&. It iz Equestied that suitable tade notess may b= issued to publicize the contents of this Qircalar,

&. Difficulty, # any, inimpemenation of the akove instructions may please e bmught to the notcs of

the Board. Hinddi wersion wonld folioe.

&R Nje ¥ MAngeai, Principal dommissioner [GST).
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